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PREFACE. 



This book is intended rather for the merchant, the mari- 
ner, the riparian proprietor, the fisherman, the jurist, and 
the general reader, than for the lawyer ; although it is 
hoped that he will not find it useless. We must impress 
on the mind of the reader, that the references to books 
and cases are to direct him to information on the sub- 
ject, and not to authorities for the propositions stated. 
It will often be found that the text differs from the wri- 
tings to which reference is made. The object of the authors 
is to show what is law, rather than what has been enun- 
ciated and accepted as law. 

The years of the Christian era are indicated thus — 100. 
Years before the Christian era, thus — B.C. 100. 

The design comprises fishing, the use of waters, and the 
shore ; but each part will be, so far as practicable, complete 
and independent of the others. 



Free is the ambient air, and quite as free 
The hoairing billow of tlic open sea. 
Free are the river's course and sparkling rill ; 
To sail, to fish, for each to quaff his fill. 
But war denies the freedom nature gave, 
And sends new terrors o'er the stormy wave. 
The fertile lands are cantled out ; and they 
Alone, who share them, seize the feathered prey 
And finny wanderers of the watery way. 
Stem usurpation taints the bounteous stream 
With miner's poison and with miller's steam, 
And plants his weirs, and stake-nets on the sliore, 
And robs alike the fisher and the poor ; 
And dams the current for his single gain, 
WhUe herds and pastures pine, but pine in vain, 
For brooks imprisoned and sequestered rain. 
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AND 

THE 8H0EE. 



INTEODUCTION. 

1. So fSar as the interests of man are concerned, the whole 
surface of this globe and its crust, to the extent to which it 
can be penetrated, are to be enjoyed according to the manner 
in which thej can be best enjoyed. When this is ascertained, 
we shall have ascertained the law which governs their enjoy- 
ment. That may be properly called the natural law, or the 
law of nature. 

2. Confining our consideration to the interests of mankind, 
the whole of the surface is divisible into two portions, which, 
however, are interspread among each other. 

3. The first is land, the second is water. 

4. The land may be most advantageously enjoyed by in- 
dividuals, separately or in small associations, under the pro- 
tection of the larger societies, called nations. With this 
portion we are concerned only so £ar as it is connected with 
the enjoyment of the other. 

5. The land is the gift of nature, to be improved and 
enriched by the art of man. Its greatest value arises from 
building and cultivation. Little by little enclosures gain 
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upon forests and wastes. More slowly the hoe, the plough, 
and the crops follow. The rest of the wide domain is hardly 
trespassed upon, except by stealth, or when the chief goes 
forth to hunt, to direct the pastime and divide the spoil. 
Cultivation gradually presses forward, and civilization begins 
to dawn ; from time to time some arch-savage reclaims the 
fields for his forest, consecrates a desolation to his game, 
and licenses his sub-savages to make for themselves wilder- 
nesses as waste, though not as wide as his. Yet, again, the 
axe marches forward and the stag retires, cities swarm, 
villages teem with an active population, and the mountains 
feel the plough. 

6. Gradually art and civilization possess, improve, and 
subdue the land, measuring and meting it out as the reward 
of industry, and the only sure mode of improvement ; and 
thus establish the rights of property and the dominion of 
man, with ordinations for its regulation, which may be called 
the Terrene law. 

7. Wot so the water : Nature gave it to be free ; to sport 
with the tempest and to thunder upon the shore ; to gush 
from its fountains, enamelled with verdure and flowers ; to 
flow through the valley, suffusing it with beauty and spread- 
ing fertility as it flows. Nature gave it for the habitation 
of inmates as free and as wild as its wave. Nature gave it 
for the use of man ; but limited his dominion and his right 
to actual enjoyment and use. Nature has given him some, 
but little, power of possession or dominion over it. Man 
may vary the lines of its smaller features. He can well up 
the little springs, he «an embank and sometimes alter the 
direction of the tiny streams, he can raise a mole at the side 
of the river, and even thrust it, but not far, amid the re- 
fractory breakers. Water will impose its own law, man can 
no more resist its mandates than he can repel its waves ; ho 
can check, and does check, each a little ; and he strives, but 
strives in vain, to subjugate the margin and the ordinances 
of the sea. Water flows and will flow, and its inmates will 
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be free. Man detains a little in a pond and triumphantly 
says, ** This at least is mine." But even that vanishes in 
vapour or steals away to the stream. To restore his petty 
property he must supplicate the fountain or the rain. He 
plants on the coast a bed of oysters, and gathers together 
and tries to domesticate their spat. The villain mollusks 
attach themselves to the soil. He says, '^ I can measure 
them by the yard, I can mete them out by the bushel, 
surely these are mine!" But behold Leviathan, " will he 
make supplications unto thee ? will he flatter thee ? will he 
make a covenant with thee ? wilt thou take him for a servant 
for ever?" Wilt thou imprison the royal salmon cased in 
glowing steel, the gold-suffused vermilion-spotted trout, the 
graceful grayling in his silvery sheath ? they will suspect 
thy stratagem and struggle to evade thy skill ; though cap- 
tured they are unsubdued, they will keep no parol with thee ; 
check their freedom, restrict their wanderings, their gor- 
geous vestments fade, they pine, they die, they cannot live 
as slaves. 

8. Man may use the ocean and the stream : he may spread 
wide the canvas, and capture the habitants of the waters : 
but he may imprison neither the wave nor the wanderer 
within it. 

9. The water is susceptible of enjoyment, and may, having 
regard to the interests of mankind, be enjoyed most advan- 
tageously in four methods : — (1) by aU men, which gives the 
general right ; (2) by all the people of a particular country, 
which is the foundation of the national or public right ; (3) 
by such of the people of a nation as have the right to ap- 
proach it, which coDdfers the riparian right ; and (4) by the 
persons on or under whose land it Hes, which springs from 
the right of property, and may be designated the territorial 
right. But the less extensive of those rights do not exclude 
the more extensive, so far as the more extensive can be con- 
sistently enjoyed. The limits between the land and the 
water are not unalterably fixed. Portions of land are 

B 2 



4 OCEAN^ RIYER^ AND SHORE. 

periodically covered and lefl diy, sometimes to a greater, 
sometimes to a less extent, exhibiting expanses more or less 
susceptible of the co-existence or alternation of terrene and 
aquatic rights, in a due subordination to be determined bj 
the supreme law, utility to man. 

10. Water has the power of diminishing and of adding to 
the quantity of the land. Man has also, to some extent, the 
like power. So that what was subject to the terrene may 
become subject to the aquatic, and what was subject to the 
aquatic may become subject to the terrene rights. 

11. Utility determines where and when the aquatic and 
where and when the terrene rights shall prevail, and where 
either shall have exclusive or paramount sway ; the principal 
conflict is on the frontier. 

12. Their participation and the regulation of their parti- 
cipation in the general right, and the extent of their respec- 
tive frontiers, must be determined by the actual or assumed 
agreement of nations, their treaties or the law of nations. 

13. This external law, in an imperfect mode, regulates 
the relations of societies in contact with each other. Their 
agreement or assumed agreement provides for the enjoyment 
by each of its own acquisitions, without the interference of 
any other, with the measure or method of their subdivision. 

14. The internal law provides, so far as it can, for the 
distribution and enjoyment of its possessions and acquisi- 
tions among and by the members of each community. 

15. The external and internal law must proceed on the 
same principles. 

16. To ascertain these principles we must again present 
to the mind the whole expanse and magnitude of the waters, 
the oceans, the seas, the lakes, with all their ramifications, 
their tributary rivers and affluent streams ; the ponds, the 
diffuse and stagnant water, the pools, the subterranean 
fountains, and the descending rain. 

17. We must ascertain the purposes to which they are 
applicable, and apportion them according to their applicabi- 
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litj to the use of man. We roust consider the relative im- 
portance of their uses, not only generally, but with regard 
to particular assemblages of men and their especial wants ; 
so that the great mass may conduce to the utmost extent to 
the profit and enjoyment of all. Water is the gift of nature, 
of which none can take permanent possession, in which abso- 
lute ownership cannot exist. It falls in showers, it gathers, 
it accumulate, it evaporates, it flows to fertilize the land, 
to feed and cleanse its inhabitants, and to make for them a 
great highway. Ttiese are the ordinations of Providence, 
these are the bounties it bestows ; and all interference with 
their due enjoyment is in contravention of the natural law, 
and an infringement of the natural right. The office of 
civil ordinations and of social laws is to regulate the enjoy- 
ment so that all may best enjoy. 

18. Ehjoyment. — To enable us to form a proper judg- 
ment as to the rights to water, we must consider the nature 
of the thing. It is an element unsusceptible of permanent 
possession. The only possession which can be held of it is 
transient, determining with its use. After it has been used 
by one it may be employed by another, in its pure or in a 
deteriorated or an altered form. The flowing stream will 
eventually surmount every obstruction ; even the water of 
the pond will evaporate or become partially decomposed. 
The sea is ever fluctuating and changing, the most powerful 
navy can only hold possession over the space which it occu- 
pies and can command, and will be expelled from that limited 
dominion by the first storm. 

19. On this depends the natural law. The law of nations 
for reciprocal security and enjoyment has introduced a me- 
taphysical possession, or dominion, or ownership of the 
watcnrs in and bordering upon each state ; and to render the 
enjoyment more complete, municipal laws have accorded a 
constructive possession, more or less absolute, in the subter- 
ranean fountain, the pond, and portions of the stream. 

20. Wateb may be considered as divided into the sea^ the 
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stream, and the fountain, a little of it as imprisoned in the 
pond. 

21. The sea, ob nayioable abea, is used in an extended 
sense. It comprises all the oceans, and seas, and navigable 
lakes, and all inlets from them into the land, and all rivers 
flowing into them so far up as they are in their natural state 
navigable from their mouths, whether the water be salt or 
fresh. (Ang. 73 ; Hale 8.) 

22. It is to be gauged at its full, at the level called high- 
water mark, as if it were, although it never can be, full to 
that mark all the world over at the same time. This mark 
we call the shore-line ; it is the ordinary high-water mark. 
In England it is fixed as a medium-line between spring and 
neap-tides throughout the year, including the equinoctial 
tides, but not any unusual tide due to accidental cause 
(Hale 12, 25, 26 ; Blundell v. Catteral, Lowe v. Govett, 
Storer v. Freeman, Attorney-General v. Chambers), whether 
indicated by the salt water alone or the elevation of the 
fresh water in rivers by reason of the rise of the sea ; a more 
reasonable scale than that of the furthest winter- wave. (Inst. 
II. i. 2, 4.) But the more proper limit would be the ordinary 
spring-tide, when unaffected by violent wind. 

23. Its fresh-water domain is to be measured when the 
channel of the stream is ordinarily full, — neither in drought, 
nor in flood, — and extends to the furthest point to which 
it is navigable from its mouth. 

24. This navigable area is subject to the marine law. 

25. The stbbam, ob biveb, is water which flows peren- 
niaUy in a definite course — whether its progress be fiwt or 
slow in a continuous current, or delayed, or temporarily de- 
tained in pits, flats, pools, or lakes ; although its fountains are 
intermittent, or its bed occasionally exhausted by drought, 
or reduced to a nullah in certain seasons of the year; although 
the channel is varied by the wanderings, altered by the avul- 
sive, or changed by the invasive force of the flood — from its 
bursting out of the earth, shaping for itself a channel, or its 
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beginning to flow as the produce of collected rills to its ab- 
sorption in the sea — trolling in tumultuous torrent, roaring 
down its falls, or gliding, slowly, silentlj along, it is a 
stream ; but at the point to which it is navigable from its 
mouth it becomes subject to the marine, and ceases to be 
subject to the riparian law. 

26. If it sink underground and pursue awhile a subter- 
ranean course, its underground channel is still subject to 
the riparian law. (Dickinson v. Grand Junction.) 

27. The ostium fluminis comprehends the whole space 
between the lowest ebb and the mark of the highest flood. 
(Home V. Mackenzie, Kintore v. Forbes, Moray v. Gordon.) 

28. The stream is a distinct thing from the land over 
which it flows. (Brown v. Best.) It may be considered as the 
common property of the realm. No individual can appro- 
priate it, or any branch of it. "Were it otherwise, he might, 
by misapplication, lay a district waste. (Linlithgow v. M- 
phinstone.) 

29. The rouirTAiFS are the surface waters which have no 
definite course, pent in ponds, or little lakes, or winding 
down the declivities^ among the rushes, the stones, or the 
grass, gushing up and diflusing themselves, or trickling over 
the brinks of the weUs — ^the stagnant or slowly percolating 
waters, in swamps and spongy ground in the innumerable 
lacunsB and cavities of the earth ; the hidden springs travers- 
ing the varied strata, changing their courses as a lower and 
a still lower exit may be found. For good and for evil they 
are bestowed upon the land. (Broadbent v. Eamsbottom.) 

80. These fountain waters are private or proprietary and 
subject to the terrene law, the law of the land, alike with the 
minerals among which they lie enthralled, until they have 
emerged or escaped from their bondage and mingled with 
and acquired the brilliancy and freedom of the stream and 
the rights of the riparian law. 

31. Sea-bed. — ^The soil beneath the sea, as we have de- 
scribed it, the oceans, the seas, and all their ramifications into 
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tbe land, up to the low-water mark, is the (fundus) bed of 
the sea. That mark, the margin of the sea at low-water, we 
call the marine line or strand, 

32. Sea-shobe OB BEACH (Littus). — The land which lies 
under the influent sea as the tide rises from the marine line 
to its mark at ordinary high water is the beach or sea-shore. 
(Lowe V. Govett.) That high- water mark we call the shore* 
line. 

83. KiYEB-BED (Fundus). — The ground subjacent to the 
navigable part of the fresh-water of the river in its ordinary- 
state of fiilness is the bed of the river, and its margin at 
that state is the river-line. 

34. ErvBB-SHOKE (Littus) . — ^The ground which lies between 
the river-line and the margin of the river at its highest state 
of fullness within the channel of the river, is the river-shore, 
and that upper line is the river-shore line. 

85. Bank (Eipa). — All above the river-shore line is the 
hank of the river, as all above the sea-shore line is the hank 
of the sea. 

86. The SEA-SHORE is in general distinguished from its adja- 
cent bank by the presence of rock, shingle and sand, sea- 
weeds or shells, and the absence of land plants, and unfit- 
ness for their cultivation. 

87. The BiVEB-SHOBB is generally distinguished by bare 
rock, or gravel, or sand, mud, sedge, rushes, and other aquatic 
vegetation, unfitness for cultivation, and the absence of the 
plants which flourish on dry land. 

38. DiSTBiBUTioir or JUBisniCTioiir. — It is important, for 
ascertaining and duly appreciating the various rights, to pre- 
sent to the mind a clear and distinct notion of the following 
principles and consequent laws. 

39. In the bed of the open sea (or ocean) the land is 
entirely subject and subservient to the rights of the water, 
and to the marine, a branch of the aquatic law. 

40. In the stream and on the sea and rivershores, the 
water is a distinct thing from the land over which it flows. 
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(Blundell t. Catterall.) (Best.) In these regions the land 
is subordinate, but not entirely subject, to the water ; and 
consequently, when these laws and rights are in conflict, the 
aquatic laws and rights are paramount to those of the land. 

41. In private lands, the region of fountains, surface- 
waters, and springs which do not flow in definite channels, 
the water is subject and subordinate to the proprietary rights 
of the land, and to the terrene law. 

42. It may be convenient to describe that branch of the 
aquatic law which governs the sea, and prevails throughout 
the navi^ble area, as ^the marine law/' and the rights 
springing from it as '^ marine rights." 

43. The mixed or combined action of the aquatic and 
terreue laws on the shore may be denominated the littoral 
law ; and their cO-ordinate operation in the stream may be 
designated the riparian or fluvial law. The rights derived 
from the former may be called littoral, and those arising 
from the latter riparian rights. 

44. In all nations the natural laws are to some extent 
encroached upon by positive laws, or judicial decisions ; con- 
ferring advantages on individuals in derogation more or less 
of the public right, and the enjoyment of it by the public 
at large. 

45. Wateb biohts. — To ascertain the extent of the na- 
tural rights in the water, we must ascertain to what pur- 
poses it is applicable. 

1st. Throughout the surface of its wide expanse and all 
its indentations, the sea is applicable to the passage of ves- 
sels, so far as nature has prepared the way ; over this nature 
has given the right of passage, of navigation, and constituted 
it the navigable area, the great highway ; and as he has for 
his vessel, so every man has for himself the right to swim, as 
a mode of passing, or to save himself, or to save others, or 
for his recreation, or his health. 

2nd. All the inhabitants of the waters, and all the wild 
birds that hover over them, are given to those who can seize 
them for their moderate use. 
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3rd. The contents of the deep and of the shallower water 
down to the soil, the pure fresh element (drink for man 
and beast), the salts, the iodine, and other mineral compo- 
nents, the water-plants, and the weeds, are given for their 
respective purposes. 

4th. The fertilizing power. 

5th. The mechanical force. 

6th. The use of the subjacent land to trade or travel on it 
as a natural highway. 

46. DiSTBiBirTioN OT BIGHTS. — The rights are to be ap- 
portioned among the countries and their inhabitants, so 
that all may enjoy what is conveniently susceptible of com- 
mon enjoyment > and that each coimtry, as between the na- 
tions, and each person, as among the people of each nation, 
may have a preferable enjoyment of what is necessary for 
their peculiar want. 

47. The sea and the navigable rivers, "the navigable area," 
constitute the surface for distribution among the nations. 
All nations are entitled to enjoy it so far as they may con- 
sistently with the security and especial exigencies of each ; 
so that whatever is not appropriated to these necessities, in 
space or in specie, remains common to aU. 

48. Mabine tebbitoby. — ^There is a kind of possession of 
the borders of the sea, a portion of the water around the shore 
of every country, which the nations mutually admit and regard 
as a kind of marine territory, as part of the national waters 
of the country which it surrounds. The nations concede to 
each other an almost exclusive right to that space along the 
coast which they can defend by their cannon from the shore, 
estimated at, with some exceptions, a marine league, three 
geographical miles,from the coast-line; which, exceptin cross- 
ing indentations, follows the marine line, the water's edge, 
or the shore. The seaward boundary of this area we shall 
call the prcsidial line, and shall hare hereafter to more par- 
ticularly define. 

49. This space from the shore to the presidial line is the 
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marine territory of the state, subject to its sovereignty and 
laws, as its streets and its highways. Its produce is dedi- 
cated to its exigencies. It is free to the peaceful merchant 
as the open sea ; but its waves are not to be invaded by any 
unauthorized ship of war. No battle is to be done on its 
surface between belligerents who are in amity with that 
country ; within its sanctuary they must observe the peace. 

50. But the seas which divide some countries and frontier 
rivers are not of sufficient breadth to allow so much space 
to each from its shore. In such cases, the partition of the in- 
sufficient interval is indicated by a medium-line, which we 
call the mean-line, passing between them at an equal distance 
between the opposite shores. 

5L The coast-line is, with reference to the presidial line, 
imaginary, as the presidial line always is. In general, the 
coast-line follows the shore of the sea, but it crosses each 
inlet. In the convention between France and England, of 
the 2nd of August, 1839, as to fishing, which was ratified 
and enforced by the 6 & 7 Vict. c. 79, the coast-line is 
fixed at low-water mark, except that in bays, the mouths 
of which do not exceed ten miles in width, it assumes a 
straight line from headland to headland, and the presidial 
line is measured and drawn at the distance of three geogra- 
phical miles from the coast-line. In America (Angel, 2, 7 ; 
Wheaton, 234«5) a nearly similar rule is observed, and indeed, 
it may be regarded as generally accepted that bays or chan- 
nels within the horns of promontories and headlands, how- 
ever large, are subject to the sovereign of the neighbouring 
lancT. 

52. Open sea. — The rest of the sea is the ocean, the 
high or open sea ; it is common to all nations, and the people 
of all nations ; every vessel which traverses it is part of the 
country to which she belongs ; fdl aboard her are subject 
to its laws: with some few conceded exceptions. The 
foreigner who voluntarily treads her deck must observe those 
laws in the same manner as if he entered a house within 
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the terrene dominions of ber state. This is the result of 
necessity, for if not subject to, and protected by, the law 
of her own country, she would not be subject to, and she 
would not be protected by, the law of any other; she 
would be sent loose upon the ocean, released and excluded 
from the obligation and support of every law. 

53. SoYEBEiONTr OF THE SEA. — Nations have from time 
to time affected and usurped a sovereignty over the sea. The 
titles of Chinese and other Oriental princes often comprised 
universal dominion, but more frequently through ignorance 
of the existence of competing power, than on any definite 
notion of authority beyond the national domain. The 
ancient empire of Egypt rarely attempted maritime enter- 
prise; the Assyrian was in the heart of the land; and 
although the Persian demanded earth and water as the em- 
blems of submission, he never attained a decisive superiority 
on the sea. 

54. The pretensions to sovereignty of the little Mediter- 
ranean states, and the revival of such pretensions by Venice, 
Spain, Portugal, and England, will be cursorily noticed in 
another place. 

55. National watebs are all the waters within the presi- 
dial line along the coasts of the nation, including its colonies, 
islands, and other possessions, such as fishing-banks, whether 
acquired by conquest or reddition, or appropriated by treaty 
between the nations interested in disputing the right. 

56. Some of these waters, which form communications 
with the territories of other states, are for the purposes of 
navigation, subject to rights, to be hereafter explaindU, in 
derogation of the absolute sovereignty of t^e nation within 
whose territorial limits they lie. 

57. Enjoyment of. — The law which regulates the enjoy- 
ment of the national waters — is that the bounties of nature 
should be neither wasted nor misemployed; that they should 
be enjoyed as far as practicable in such manner as will con- 
duce most to the benefit of the society, and confer advantage 
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on its allies. Wbat is susceptible of enjoyment bj all, should 
be dedicated to the use of all ; what is susceptible of en- 
joyment by many or several, should be applied to the use of 
as many as can conveniently enjoy ; and what is conveniently 
susceptible of enjoyment only in severalty, should be en- 
joyed only by those who have the power of acquiring it 
peaceably, and of improving it when acquired. 

58. The national waters may, for the purpose of enjoy- 
ment, be regarded as divided or distributed into three dis- 
tricts : — 

Ist. Public waters, — The national navigable area from the 
presidial line to that of the shore, and the highest point to 
which the navigation up the rivers extends. 

2nd. Bipariam toafers. — The portions of the rivers and the 
streams which are not navigable from the sea, or such great 
lakes as may be regarded as parts of the sea. 

3rd. Proprietary voters. — The rain, the surface-waters, 
the fountains, and the springs which have not acquired the 
character of streams. 

59. Ths national nayioable arxa (the public waters) is 
capable of enjoyment by all the subjects, and therefore they 
have a common right to enjoy it. This may abo, under due 
restrictions for the security of the nation and its inhabitants, 
be enjoyed by the peoples of all friendly states ; and there- 
fore, subject to those restrictions, friendly nations have a 
subordinate or passive right to enjoy it. On the other 
hand, those who reside in the immediate neighbourhood of 
particular portions of that area may have a preferable right 
of enjoyment for such purposes as their subsistence, and 
the satisfaction of their immediate wants. 

60. Thb bifabian waters more especially belong to all 
who have a right to approach them. The riparian proprietor 
can enjoy the stream through the entire length of his bank ; 
the villager, where it flows through the land in which he has 
a common right ; the traveller, only where it is approachable 
on the public road. Even these rights are subject to the 
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public right ; they cannot be so exercised as to render the 
water deleterious, or the channel mischievous to others, or 
less passable by migratory fish; and their rights among 
themselves are limited to the transient stream. 

61. The pbopbiet ab y watsbs, or, rather, the unlimited use 
of them, belong to the owners of the land in which they lie. 

62. The fublio bight is to the water and for proper pur- 
poses in the subjacent soil. There may, however, obviously 
be benefits derived from the soil, susceptible of enjoyment 
by individuals, without prejudice or with little prejudice to 
the public rights. 

63. For the purposes of protection and regulation, the 
public rights are vested in the Sovereign that they may 
be enjoyed by all the subjects of the realm. It is for the 
Sovereign to protect and vindicate them for the benefit 
alike of himself and his subjects ; they are not his, he can- 
not alienate them. He has the dominion, but not the 
ownership, of the navigf^le rivers and the circumjacent sea. 
They are to be enjoyed by the individuals of the country 
free as the air which blows over them, or the highway on 
which they tread. (Schultz, Bracton, I. xii. 6 ; Blundell v. 
CatteraU.) (Best.) 

64. Distbibxttiok or the Subject. — Having considered 
the division of the area of the waters and subjacent soil, and 
the rights which may be enjoyed in each, it appears to be 
more convenient to exhibit- the several subjects of those 
rights in a connected view, than to class them under 
heads descriptive of the places in which they may be ex- 
ercised. 

We shall therefore proceed to deal with the subject ac- 
cording to the following scheme : — 

I. Navigation. 
II. Fishing and Fowling. 

III. The Use of Water. 

IV. The Shore and Subaqueous Land. 
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NAVIGATION. 

" Heayen speed the canyas gallantly unfurled 
To furnish and accommodate a world : 
To giye the pole the products of the sun. 
And knit the unsocial climates into one." 

Cowper. 

65. We propose to treat this interesting subject as it 
affects the use of the waters, and the incidents to that use ; 
and shall deal with the questions of peace and war, of mer- 
chandise and commercial action, of ports and other collate- 
ral subjects, only in so much as they affect the sailing upon 
the sea. 

66. We shall first present to the reader a historical 
sketch of the progress of navigation, its machinery, and its 
laws, and then divide the treatise into navigation — (so far as 
we conveniently can, regarding its distribution into the open 
sea and national waters), (1) in peace, — (2) in war. 

67. The sailing and punting about in streams not navi- 
gable from the ocean, or from such lakes as may be con- 
sidered departments of it, may be enjoyed in the exercise 
of riparian or private rights, but do not fall within the 
proper meaning of the word navigation. 

68. In treating of navigation in the open sea, and in the 
national waters, we shall have to consider not only the in- 
ternational laws by which the reciprocal conduct of the 
subjects of different states is regulated during the halcyon 
period of peace, but also during the storms and peril of 
war, as well as the observances prescribed by the municipal 
laws, especially of this country, for the conduct of its sub- 
jects towards its own government and towards each other. 
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69. States and cities are created, improved, enriched, and 
civilized by manufEu^tures and commerce. 

70. War and conquest are supposed to ennoble, but tend 
only to alter and destroy. 

71. The history of commerce is far too extensive to admit 
even the lightest sketch in the pages of this book. The 
only portions of it which we can properly present to the 
reader's attention are the incidental exhibition of its wealth, 
and that only so far as it is connected with navigation. 

72. Even the laws of commerce are beyond our subject, 
except such of them as relate to the reciprocal conduct of 
mariners on the great highway of the waters. 

73. The only other subjects incident to this sketch are 
piracy and the slave-trade, of which a history would require 
volumes, and to which we refer only as among the dangers 
which the mariner encounters on the sea. 

74f. The delineation and progress of navigation will alone 
be treated in this sketch. The notices which it is convenient 
to take of the history of piracy will be partly exhibited with 
the law on that subject, and, from its affinity, included in 
the law of maritime war. 

75. Commerce does not extend itself like conquest, in 
the pomp of its armaments and the clatter of arms. It is 
not commemorated in the lays of the poet or the songs of the 
bard. The historian does not record its tranquil events. It 
proceeds unobserved, it glides from isle to isle, and sails along 
the coast J it creeps round promontory after promontory, and 
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plants itB civilizing factory from bay to bay. Its lays down its 
rude sea-chart, and corrects it by voyage after voyage. It 
speculates on the distance from point to point, and from 
time to time, when the weather is calm and the nights are 
clear, it adventures on a bolder reach, and dares across the 
solitary surface of the unbounded sea. So travelled the 
merchants of the Syrian colonists from their Spanish settle- 
ments to the British coasts. So, 2000 years afterwards, tihe 
hardy seamen of the Orkneys put forth for Iceland without 
compass, without chart, guided by speculation and the pole- 
star, and the flight of birds. At length the mystery of the 
magnet revealed itself, and stamped its index on the card. 

76. The Antiquity of nations beyond the period of written 
history can be ascertained only from the state of their arts, 
institutions, and population when they became first known, 
with the explanation aflbrded by such of their monuments 
as have remained and been recorded in after times. 

77. So long as all history was mythically circumscribed 
within a period of 2400 years before the Christian era and 
the progeny of a single family, it was necessary to restrict 
the dates, and reject every inconsistent myth. But history, 
as geology, has burst those narrow bounds. It is no longer 
possible to disptite the co-existence, and continuous exist- 
ence as populous countries, of China, India, and Egypt, 
from a period long anterior to that date. They are not the 
only nations which produce irrefragable title to an ancient 
name. The region of Mesopotamia teeming with people, 
and the manufactures and commerce of Tyre authenticate 
the antiquity of nations in those regions beyond the pre- 
scribed term. 

78. Why are we to believe the Achaean nation had no 
capital, and the Etruscan no existence, beyond a limit in- 
consistent with the arts, the monuments, the commerce, and 
the scattered notices of these realms ? 

79. Unroll the map 2800 years before the Christian era, 
and behold, in the eltreme east, northward, China, a vast 
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population labounDg on its canals and enormous artificial 
river-banks ; far to the south, India, with its fields of cotton 
and innumerable looms ; in the far west, Egypt, amid her 
stupendous pyramids and pompous palaces, seated on mounds 
elevated by the industry of the myriads who watch the rise 
and the subsidence of the Nile ; where the shore curves 
away from the mouths of that river eastward, Phoenician 
merchants and mariners are unloading the caravans, and 
preparing their vessels for the sea. 

80. In the midst of the map, observe Babylon on both 
sides of a mighty stream, and further to the east the fire- 
temples of ancient Balk. 

81. There are indistinct traces, in the ocean beyond China, 
of the islands of Japan. There are phantoms in the far 
west, beyond where the Mediterranean is almost embraced 
by two capes. There are dim tracks, as of vessels on the 
waters, which stretch to remotest Thule. In the north-west 
of Italy we can almost read the word Etruria. In the 
Corinthian Oulf and the Eastern Euxine names are coming 
into view. 

82. Except where stood Babel and Balk, and except where 
temples are rising, and around them caravansaries and 
buildings to receive the annual or more fr^uent fairs, from 
China to Egypt, from India to the Northern Sea, all are 
noraades — Tartars, Arabs, Scythians, or Celts ; all ready to 
carry forward, in their periodical wanderings, what they 
might acquire by rapine or traffic to the temples on their 
several frontiers. The " camels without number " of the 
Midianites were not bred only to the milk-pail, or to fur- 
nish felt for the sable tents. The ships of the desert were 
employed before the ships of the sea. There appear tracks 
of the caravans like network over this vast area, but the 
broadest lines are from east to west, with a few ramifications 
as they proceed to the Syrian harbours, or Airther southward 
across the deserts to the Nile. 

88. Op the Antiquity op Obibktjll cohmebce we can 



NAVIGATION. 19 

« 

perceive no limit. Through the records of history we find 
in its machinery no change. The petty canoes and the 
larger vessels seem to have retained in all times a conven-' 
tional type, consistent with their introduction soon after the 
waters became in any way subject to the dominion of man. 
Alike unaltered appear from the earliest ages to have been 
the routes of the caravans. Even in the legends of history 
the Eastern people first appear, in years to be counted back 
by thousands, multitudinous and industrious, possessing 
habits and arts which must have required years to be 
counted back by preceding thousands under the same or 
other governments for their acquisition, and institution, and 
increase. Commerce would long precede letters, and letters 
would long precede their application to history. The in- 
vention of letters, in the rudest form, was far in the rear of 
more necessary arts ; their application to permanent writings 
required the invention of fit materials ; the first scratching or 
engraving on stone is an occupation for leisure. The per- 
fecting of an alphabet is the process of ages, yet that of the 
cuneiform letters of Mesopotamia was complete 2000 years 
before the date of the birth of Christ. 

84. The Chikese unquestionably employed vessels on 
their canals 2000 years before the date ascribed to the 
foundation of Eome, and may be presumed to have ventured 
in ships, of their present unalterable type, along the gulfs 
and islands which lie upon the northern, the then civilized 
portion of that ancient state. 2300 years before the 
Christian era, an inundation had broken and overflowed the 
banks of the mighty rivers of Cathay, and desolated its 
plains. A youthful engineer was employed to superintend 
the works of reparation. They were adapted not merely to 
the restriction of the rivers to their bounds, but to the pro- 
tection of the country against a recurrence of the calamity, 
by dykes, mounds, and defences of enormous strength. The 
account of his labours was given to the emperor in the re- 
port of the engineer preserved in the Shoo-king. Some of 

2 



20 HISTORICAL SKETCH. 

his works are religiously believed to be distinguishable 
among the vast constructions by which the ever-rising beds 
of those mighty streams are periodically held within their 
bounds. It was a national service, followed by a national 
reward ; the engineer Yu was associated with and succeeded 
in his dignity tbe illustrious Shun ; the empire was retained 
by him and his descendants for nearly 440 years. 

85. Even if the statement that Hoang-Ti, one of the first 
of the Chinese emperors, possessed a chart which indicated 
the four cardinal points, is not to be accepted, we find indis- 
putable evidence of the knowledge of the polarity of the 
needle, or rather of the direction of the magnetized bar, in 
China, in the reign of Tcheou-King, who, before the age of 
Solomon, upwards of a thousand years before the Christian 
era, presented to ambassadors leaving his court an instrument 
called Tchi-Nan (still the Chinese name for the compass), 
which pointed to the south, for the purpose of enabling them 
to return to their country by a more direct and certain route. 

86. It is not improbable that the Chinese then navigated 
the sea with the same want of daring which affects them 
now, helped, as now, along the shores by a compass far more 
like that which we employ than the needle by which, accord- 
ing to Hugues de Bercy,the Freuch mariner of the thirteenth 
century directed his course 2200 years after the reign of 
Tcheou. Another hundred years elapsed before the needle 
was placed in Europe upon a card. 

87. The Chinese, from a period extending beyond the re- 
cords of history, appear to have carried on an extensive 
trade on canals, and also a foreign trade to Japan, Manilla, 
and as far westward as Batavia, and to have communicated 
with the traders of Taprobane. 

88. Their ships or junks rarely exceeded 2r)0 or 300 tons, 
flat barks, seldom more than 80 feet in length. The fore- 
part had no beak, but rose somewhat in the manner of two 
wings or horns. The stem was open in the middle to 
receive the rudder, and shelter it from the beating of the 
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waves. The rudder was four or five feet broad, and hung 
with ropes. They carried only two masts, with sometimes a 
small top-sail ; the mainmast placed very near the foremast, 
which stood very forward upon the prow. The sails were 
made of mats of bamboo, divided into leaves and joined 
together horizontally with bamboo poles, folding like a 
screen. The anchors were of a hard and heavy wood, the 
flukes tipped with iron. The Chinese were accounted 
tolerable seamen and good coasters, but indifferent pilots in 
the main sea. 

89. Before Britain was visited by the Phoenician, arts and 
sciences flourished in Cathay ; and 3000 years afterwards, 
when Europe was again covered with darkness, all Asia 
owned the empire of him who reigned in the magnificent 
Cambalu. 

90. Japaw. — This populous and ancient empire stands 
aloof from the general history of the world. We hear of 
its station in ancient times only from Chinese accounts, and, 
among the earliest notices, of an ill-fated expedition from 
China to subjugate that then rich and populous realm. Its 
abundant population and its progress in the arts are cor- 
roborative of the ancientness of its institutions ; and the 
resistance which it presented to the Chinese invaders is 
evidence of its power. 

91. Long before the Christian era the emperor of China 
sent forth his armament to perish on the coasts of Yapangu. 

92. In more modern times the Japanese invaded, with 
equally ill success, Korea, then subject to or in alliance 
with Cathay. 

93. The commerce between Japan and China appears to 
have been considerable, and in articles of a character indica- 
tive of great progress in the useful and ornamental arts. 

94. The Japanese shipping, though varying in particular 
forms, were of the same type as the Chinese. 

95. In India the Arabian merchants found arts, manu- 
factures, and science, industry and commerce, already esta* 
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blished beyond the ken of historic vision. Its history is to 
be measured by the chiliads necessary to produce the ciyili- 
eation which then prevailed. The region in which the 
Grecian philosophers found the science, which they sought 
for their youthful country, established as of ancient time. 
A country in which Alexander on his inroad found among 
the ancient laws the rules of bottomry, to which, until the 
seTcnteenth century, commercial England had not attained. 
The country in which algebra and arithmetic first took their 
stand ; sciences most needful to the merchant, which the 
Greeks and Eomans never acquired. 

96. But India possessed for its immense area and exten- 
sive seaboard few, and, for the most part, dangerous ports ; 
more of them, however, adapted to the small craft of ancient 
commerce than to the huge shipping of modern times. So 
far as history enables us to see it, her character was rather 
that of an industrious and manufacturing nation, or assem- 
blage of nations, furnishing her useful and gorgeous fabrics 
and other industrial products, to be exported by the cara- 
vans and shipping of other countries, than by ships and 
merchants of her own. Her agriculture supplied her in- 
ternal wants, her industry provided for her comfort, and 
the superfluity of her industry procured for her luxuries 
and splendour, by exchanging its productions for the pre- 
cious metals of the west, and the reputation of a land over- 
flowing with silver and gold. 

97. A coasting trade and a coasting piracy appear to have 
been carried on by a seaboard race similar to, or the same 
as, that of the Malays, scattered along the shores and the 
islands from Scinde to the furthest east. Their ships, in all 
probability, differed little from those which still traffic in or 
infest the Indian Ocean. Erom the proa almost down to the 
catamaran, although the variety is considerable, there is a 
general similarity of type. 

98. The proa is straight fore and aft, that is, has two 
bows, to sail in either direction, formed of pieces bound or 
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sewed together with ropes of coir, made from the fibres of 
the outer covering of the cocoa-nut ; generally with one 
lateen, an almost triangular sail, made of matting ; the mast, 
yard, and boom of bamboo ; with an outrigger on the wind* 
ward side, occasionally an outrigger on each side, made of 
the hollow bamboo sometimes in the form of a canoe. 

99. Tapbobanb — Sebendib — Ceylon. — This island, rich 
and powerful when first heard of by the commanders of Alex- 
ander, and of the magnificence and opulence of which so 
tempting an account was brought by its ambassadors to the 
Emperor Claudius, was, between a thousand and two thousand 
years before the former of these periods, the chief entrep6t 
of the commerce between the Eastern merchants and the 
navigators from the Persian Gulf, and those from the Sed 
Sea shores. Of its population and wealth, the still extant 
ruins of its enormous tanks for domestic and agricultural 
purposes afford evidence incontrovertible beyond that of the 
written page. But its inhabitants, like those of India, seem 
to have confined their own traffic to the coasts, and to have 
received the imports from China, the Persian G-ulf, and 
the ErythrsBan Sea, and to have sold the products of its 
industry to merchants more adventurous than themselves. 
Their island was the great entrep6t of merchants, but theirs 
appears to have been almost entirely a passive trade. 

100. South Sea Islands. — They are all in the dark. 
How were they peopled ? By what long voyages and de* 
sperate expeditions or strange accidents were they reached ? 
Isolated from each other to a vast extent ; according to the 
degree of isolation, the habits first imported remained un^ 
changed. Of their nautical progress the periagua is the type, 
the war-ship of New Zealand and the Southern Sea. It con- 
sists of two canoes scooped out of trees, and united together 
by a deck, which reaches from one to the other, so that it 
cannot turn over or sink. 

101. Sab-Eans. — ^In the most remote periods of which the 
historian can obtain a glimpse, the Homerites along the coasts 
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of Yemen, Arabia Peliz, constituted a commercial state, 
happy, prosperous, and powerful, rather from its industry and 
maritime enterprise, than from the balms and fragrant 
odours which perfumed the land. Their ships sailed to the 
mouths of the Ganges, and transported the products of India 
and Ceylon to the ports of the Erythraean Sea, the emporia of 
a traffic to be theuce diffused along the Nile and among the 
dwellers on the Mediterranean coasts. In time they, too, 
must march forth as an invading nation to the limits, where 
Carthage was afterwards built on the north-west, and, in 
alliance perhaps with the King of Nineveh, to the frontiers 
of Persia, Turkestan, or India on the east. Then they called 
their capital Saba, the victorious, and from that time gra- 
dually tended to decay. Protected from Oriental as after- 
wards from Eoman invasions by the desert, they ever re- 
tained some power ; but when Israel was at its point of cul- 
mination, when the Queen of Sheba visited, and, as some say, 
became the wife of Solomon, the Sabaean dominion had de- 
clined. Arabian mariners have, however, in all time main- 
tained a reputation for enterprise and extensive voyaging 
by sea. 

102. But the glory of Sheba has departed. Villages oc- 
cupy the sites of the Homerite cities, and Aden is a- coal- 
dep6t for the steamers of the descendants of those whom 
her forefathers deemed barbarians of the western seas. Yet 
behold, traversing in every direction over the barren sands, 
hosts of camels, countless caravans, from all the borders of 
Islam, swarming to the Kebla, the sacred tomb of one of the 
greatest of the sous of men ; from Russia, from Siberia, from 
China, from India, from Istamboul, from Syria, from Egypt, 
from Africa, they come, — they come ; in thousands and tens 
of thousands the pilgrim merchants are crowding over the 
arid wastes to their devotions and to their trade ; Mecca 
holds her religious festival, and summons the faithful to her 
fair. 
. . 1 03. Muscat. — On the north-eastern coasts, on the margin 
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of the Persian G-ulf, once stood towns whicli almost riyalled 
the fame of Sabsea, which received like her the spices and the 
merchandise of Serendib and Hindostan, and by the camels 
of Midian and Moab and Idumsea conveyed them to Fetra, 
the empress of the rocks, on their destinations to Egypt, 
Phoenicia, and the furthest west. There, near where the 
promontory of Oman divides the gulf, in the midst of rude 
rocks and breakers, surrounded by desolation, founded in 
piracy and nurtured in blood, has sprung up a representative 
of the ancient Arabian fame. In her cavernous recess, among 
pinnacled clifs and ragged precipices, and on the rugged islets 
of her loch, amidst frowning batteries and busy docks, sits 
Muscat ; her ships are bearing the ivory of Africa, the spices 
and merchandise of India, and the opulence of Europe to 
her feet. 

104. The Egyptians of Memphis, 3500 years before 
the Christian era, and centuries before that period the 
Egyptians of Thebes, navigated the bounteous Nile. Their 
river was their great highway, and during no inconsiderable 
portion of the year its northern regions were a wide expanse 
of water, dotted with towns and villages extending to the 
sea. They drew a material portion of their sustenance from 
those waters, which irrigated their land. They traversed 
them in boats of respectable dimensions and occasionally of 
enormous magnitude, as well as in boats of wicker and reeds, 
and on bladders and bottles, and bundles and logs of wood. 

105. A ship was the religious emblem of Egypt. The 
ordinary river-craft were generally flat-bottomed or provided 
with a very shallow keel, on account of the ever-varying 
shoals and banks of sand. They were impelled and furnished, 
even the flshing-boats, with sails and oars. They had cabins 
and compartments, often spacious; some gorgeously furnished 
for princes and passengers, others adapted to cattle and 
stores ; some of large size for commerce. The sails were of 
reed, like the Chinese, or of linen from the Egyptian loom, 
generally square, with a yard above and below. 
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106. On the coasts of the Sed Sea, and occasionally on the 
Mediterranean, they fitted out vessels of war — some of con- 
siderable dimensions ; but the Egyptians were not a sea- 
faring race. 

107. More than 1300 years before the Christian era, 
Eamses Miamoun the victorious indulged, in anticipation 
of the Ptolemies, in the building of a monstrous ship, rather 
a palace than a thing of use. This structure was chiefly 
formed of cedar, 420 feet in length and 72 feet from the keel 
to the top of the poop, probably based on a double vessel — 
an enormous paragua. 

108. They delighted in various and gaudy colours, not 
only in the body of the vessel, but in the sails ; and each 
exhibited on its standard a device, a phoenix or a sphinx, or 
some other emblem of royalty or religion, sometimes on the 
long projected pole of the rudder, sometimes at the head of 
the ship. 

109. The Israelites might have found in Egypt models 
for their ark, not only in the religious ceremonies, but on 
the waters of the Nile. 

110. About (1350-1345 B.C.) a century and a half after 
the exode of the Israelites, and while they were endeavouring 
to rescue themselves from slavery under Moab, Sesostris 
(Bamses Miamoun) commenced his career of conquest, the 
greatest which Egypt achieved. His army is represented as 
having consisted of 600,000 infantry, 24,000 horse, and 
27,000 chariots, and his navy of 400 ships. He is said, at 
about the same time, to have sent as many ships with linen 
sails to India. His conquests are said to have comprised 
Arabia, India, Bactria, Persia, Cappadocia, and Colchis on 
the Phasis, the last of which he colonized ; and it is said 
that evidence of his colonization remained, in the swarthy 
skins and woolly hair and traces of the Egyptian language 
among the inhabitants, to the time of the first historian of 
Greece. He left there also maps, engraved on pillars of 
brass; the first traces of the delineation of the earth of which 



NAVIGATION- 27 

we are informed, but copied perhaps from those in the 
Egyptian archives, whence Moses may have derived, if he 
wrote it, the description of the nations of the earth. 

111. During one short period afterwards the Pharaohs held 
the dominion of the eastern part of the Mediterranean Sea. 

112. But their ships were probably manned with Phoe- 
nician mariners, those from the coast of Asia Minor, Arabia, 
and the isles of Cyprus and Crete, for the Egyptians ab- 
horred the sea. The river and its commerce were their own^ 
but they dreaded the ocean and all who traversed it ; and as 
the habit of those who frequented their northern coasts 
much resembled that of the ancient Saxons and Danes, as 
we find from the exploits of Menelaus, who gloried in the 
atrocities of the buccaneer, we need not feel surprised at 
the Pharaohs restricting commerce for the most part to a 
single port. Naucratis was built and chiefly inhabited by 
Greeks. 

113. But the Egyptians were considerable mannfiicturers, 
and through other nations carried on an ext-ensive trade. 
The catalogue of their productions would exceed the dimen- 
sions of this book. They were a sumptuous and luxurious 
nation ; their temples and their palaces were vast and gor- 
geously adorned; and in these adornments we read the history 
of their progress, and the description of their productions, 
their manufactures, and their arts. In the colossal works of 
the architect and the sculptor, in the manipulations of gold 
and of silver, and of bronze and of tin, the precious and the 
useful metals alike ; in the most beautiful varieties of glass, 
in fine linen and in paper, and infinite works of industry, 
the Egyptians excelled. They exported the produce of this 
industry for the raw material which they required. The 
statues of their ancient monarchs were wrought with chisels 
fabricated from British tin mixed with copper, possibly from 
the Cornish, more probably from the Spanish mines. 

114. They participated in the traffic of the Sabaeans with 
India and Tapvobane, from the neighbourhood of their firoa- 
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tier on the Bed Sea. They derived the products of the East, 
which came by land and the Persian Gulf, by the caravans 
through Damascus and Petra, and the produce of the West 
by ships and caravans from the Phoenician ports. 

115. And although they dreaded the sea and the piratical 
ships which swarmed upon it, the Pharaohs were the patrons 
of maritime enterprise and discovery. It was under them 
that the PhoBuician expedition circumnavigated Africa, sail- 
ing by the Erythraean, doubling the Cape of Good Hope, and 
returning through the Pillars of Hercules to their port in 
the Mediterranean Sea. This disputed but indubitable event 
occurred in the reign, and under the auspices, of Necho, 610 
years before the Christian era, while Cyaxares was driving 
back the Scythians, and the PhocsBans were fitting out their 
expedition for the founding of Marseilles. 

116. The same Necho renewed the attempt, which had been 
first made by Sesostris, to unite by a canal the Erythraean 
with the Mediterranean Sea. 

117. Engineers, with skill and appliances and powers un- 
known to the Pharaohs, have resumed in a different direc- 
tion the diflfilcult, if not desperate, undertaking. Ptolemy 
indirectly accomplished the object to some extent. The 
iron-road has attained most of the purposes for which the 
canal was required. 

118. The commerce of Egypt on the Eed Sea was con- 
ducted chiefly by the Arabians of her own and the opposite 
coasts. Her commerce on the Mediterranean was conducted 
chiefly by the Phoenician and the Greek. It was with their 
forces that she temporarily exercised dominion over the 
neighbouring portion of the Mediterranean Sea. Each was 
alternately her enemy or her ally. After the foundation 
of . Naucratis by the Milesians, about the time of Necho, in 
the Canopic mouth of the Nile, with an independence of 
the sovereign government, such as a great Hanse town in 
after ages enjoyed, the Phoenicians were to a considerable 
extent excluded from the Egyptian coasts. • 
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119. ^vpt did not enter largely upon maritime expedi- 
tiona with her own ships until the Pharaohs had passed away, 
and a new conqaeror founded in her western limits a city 
of his own name, to supplant the honour of immolated Tyre. 

120. With Alexandria, a new era began in the commerce 
of £gypt. She had £Edlen under the rule of the Greek, and 
her subsequent history will be considered in another page. 

121. Phcenicia. — On the rocky shores of Phoenicia, in 
her harbours, on her islets from north to south, there are 
cities and manufacturing towns, and the sounds of com- 
merce and the gathering of ships. In ancient Tyre stands 
the temple of Melkarth, 2700 before the era of Christ. The 
merchants are busy at Sidon. In the wide extent behind 
them, from the sea to Euphrates, nomade tribes wander over 
the deserts and the plains. Here and there are scattered 
the strongholds or little cities of hordes beginning to settle, 
and to combine agriculture with the commerce of the cara- 
vans. In the mountains are the remnants of an earlier po- 
pulation, levying black-mail and retnbution on those who 
had expelled them from their plains. Far southward, amid 
the rocks of Idumea, are the beginnings of a commercial 
state. They are all kindred races in different stages of civi- 
lization ; all are occupied in carrying forward or in levying 
contributions on the natural and artificial productions of the 
East. The meleks, and the emirs, and the sheikhs rule their 
petty communities, except when some turbulent leader arises 
to subdue a neighbouring clan, or to summon the warriors 
to some common exploit. 

122. The people of Lebanon and of Idumsea, the inhabi- 
tants of the mountains and the plains, of all the regions of 
Syria, are moving, and the people of the desert are with 
them. A mighty chieftain has called them to conquest ; the 
Phoenicians, the shepherds, the Hyksos have swarmed across 
the river of Egypt (b. c. 2000), and spread over and deso- 
lated that ancient realm. The rulers of Tanis, Bubastis, and 
Sais, the princes of Memphis and the Fayoum, the Xoite 
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kings, and the Diospolitan kings are fleeing or retiring be- 
fore them. For nearly five hundred years they occupy the 
sea-coasts and large portions of the land, and contend for 
dominion with the Pharaohs of Egypt. The leadership is 
with the ruler of Avaris (Pelusium), the rallying point of 
the tribes ; but the petty princes, especially of the maritime 
cities, were almost independent of the chief. Their power 
began (b.o. 1700) to decline, and during about 150 years 
they were gradually driven from the Nile northward and 
eastward, until (b.o. 1550) Avaris was taken and they were 
expelled, and the conquerors doubtless pursued them into 
their ancient homes. 

123. During this period, then, from about b.o. 2000 to B.C. 
1550 — for computations can only be speculatively approxi- 
mate — ^the rule of Phoenicians or peoples of a kindred race ex- 
tended almost along the whole northern coast of Egypt, the 
whole coast of Syria, and the coast of Asia Minor, perhaps 
as far as Hhodes ; and that island with Crete and Cyprus 
were under the influence of Phoenician habits and senti- 
ments, the love of commerce by land and by sea. 

124. The routes of commerce have little change. Subject 
to the growth and decay of cities and temples, its usual em- 
poria, and to the interruptions and devastations of plunder 
and war, they may be faintly traced from Cathay, by the 
desert of Cobi, through the passes of the Himalaya and its 
subordinate ranges, by the rivers of Tartary, and over the 
plains of Turkistan, by the marts of Samarcand, of Bokhara 
and Balk, to the Euphrates and Chaldsea, where the mighty 
Babylon received the caravans, and where it received too a 
portion of the imports of the Persian Gulf. A portion passed 
thence across the desert to Petra ; but the great convoys 
to the maritime cities traversed the desert, where Palmyra 
the stately, and Damascus the beautiful, afterwards arose, 
and proceeded to the harbours of the Sidonian coasts. Such 
was their progress centuries before Joseph was bought and 
sold. 
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125. Soon after the Hyksos bad been driyen back in de- 
feat upon the regions of Canaan, another expulsion occurred. 
The children of Israel, and probably some kindred families, 
had, during the Hyksian domination, been permitted to set- 
tle in a pastoral district of one or two thousand square miles 
to the north or north-west of the head of the Heroopolifcan 
Gulf, the western horn of the Eed Sea. After the martial 
race which had held Avaris was driven out, the people of 
Goshen were allowed to retain a precarious possession of 
their pastures ; but the superfluous population were em- 
ployed and exposed to the hardships of slavery in building 
a fortress at each extremity of- their district to keep them 
in subjection, and to restore or replace the ancient monu- 
ments, which their compatriots had defaced or destroyed. 
They were oppressed, and became, as their descendants ever 
were, an impatient and rebellious people. 

126. With what atrocities on their part, which are faintly 
indicated by the marks on the door and the slaughter of the 
first-bom, and with what violence on the part of the oppres- 
sors, cannot now be discovered ; they were driven by the an- 
cient well-known route of the caravan into Arabia (b.o. 1490), 
and after being repulsed in an attempt to penetrate into 
Canaan on the south-west, skirted the commercial district 
of IdumsBa, and assailed the towns on the eastern part of 
that province of Fhcenicia, which afterwards acquired the 
name of Palestine. 

127. They brought with them the laws of Egypt, with an 
edict of extermination and the other bloody additions deemed 
requisite by a half-savage horde to make good its conquest 
against a people better disciplined and more numerous and 
civilized than themselves. 

128. They brought moreover with them, and, from their 
exclusiveness, better preserved, a notion, somewhat more 
distinct than among other peoples, of a single G-od, yet only 
the notion of a tutelary national divinity resting in their 
shrine, personally pronouncing oracles through the priest ; 
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a notion disturbed also by vague associafcions of angels, of 
spirits, and ghosts. 

129. Their poets, like the philosophers of Egypt and 
Greece, had higher conceptions of the Deity, and described 
His attributes in a lofbier strain. 

130. After between 300 and 400 years of alternate vic- 
tory and defeat, of tyranny and subjugation and doubtful 
conflict, they captured Jerusalem, a city already sacred in 
that land, and made it their capital ; and, under the banner 
of the ill-requited Joab, extended their dominion or their 
influence to Tadmor in the north-eastern desert, where the 
superb ruins of Palmyra now stand, to the neighbourhood of 
the Sidonian cities on the coast, and to the eastern horn of 
the Bed Sea on the south. 

131. In the reigns of the priest-ridden David and his 
pedantic and luxurious son, they imported some peacocks, 
some apes, and some gold. But so destitute were they of 
the arts of civilization and commerce, that their temple, and 
its holy of holies, its cherubim and its seraphim, and its fan- 
tastical ornaments, were built and modeled by workmen from 
ancient Tyre; and the very gold entombed within it, for 
the gratification of the priests, was imported by ships and 
seamen hired from Tarsus, or Tarshish, whence the fabulous 
voyage fi*om Ezion-geber to Tartessus in Spain. 

132. From that time wholly or partially dependent on 
Egypt, on Nineveh or Babylon, as the tide of battle rolled 
folrward and backward between Euphrates and the Nile, oc- 
casionally rebelling against either master through the ambi- 
tion of its priests ; its commerce was represented by fishing- 
boats on Gennesareth, and by the fable of Jonah on the sea. 

133. From about B.C. 1100 to about B.C. 1020, the contest 
was carried on between the invading Israelites and the mari- 
time cities of the south coasts, the Philistines, and their 
civilization and commerce were at length almost exterminated 
and destroyed. 

134. During this period the kingdom of Damascus or 
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Syria was growing up, which spread its dominion oyer a con- 
siderable portion of the country north of Palestine, and pro- 
bably pressed upon the people of the sea-coasts. It lasted 
from B.o. 1030 about 300 years, until B.o. 738, when it was 
overturned by the Assyrian power, sixteen years before the 
Israelite kingdom of Samaria (b.g. 721) was destroyed. 

135. We have referred to thesef events as indicative of 
the circumstances under which the early voyages and emi- 
grations from the Syrian coasts occurred. 

136. The earliest colonizations from Phcenicia are recorded 
in no tablets of brass, in no pillars of marble, in no written 
book ; but they were indelibly engraved on the manners and 
habits, and abundantly illustrated by the wealth and happi- 
ness of the peoples among whom they were introduced. 
The opulence of Sidon and Tyre, and the other cities on the 
seaboard of Syria and Philistia to the river of Egypt on the 
south, and towards and along the south shores of Asia Minor, 
beyond Tarsus or Tarshish on the north, and inland beyond 
where Damascus now stands, and in the regions now desolate 
beyond Jordan, where numberless cities once stood, and their 
indestructible houses still remain, attest the power and 
splendour which Phoenicia once enjoyed. 

137. The appetite for war exhibited in the conquest of 
Egypt may have led to disasters after the Hyksian armies 
were driven back ; but the first record of her decline is in 
the invasion by the Israelitish tribes. 

138. The sea was her realm. Of all nations she alone 
sent forth peace and goodwill, and distributed wealth and 
prosperity over the waters, to thrive and flourish in the 
islands and on the adjacent shores. She conquered with 
arts, and conferred on the vanquished, with whom her 
children became blended, civilization, protection, and peace. 
She did not impose on the countries into which her children 
went to reside the obligation of allegiance, but the bonds of 
friendship and gratitude ; and attached them by mutual 
benefits and reciprocating wealth. They turned the wastes 



34 HISTOEICAL SKETCH. 

into a paradise. The Assyrian, the Babylonian, the Persian, 
the Macedonian, and the Boman conquered by arms, and re- 
converted the paradise into a waste. 

139. Colonies which emanated from Fhcenicia became the 
centres of further civilization. The daughters of Tyre became 
the mothers and grandmothers of prosperous races, and 
spread civilization far amd wide. 

140. Ctpbus, Chittim, Paphos. — Macaria the happy lies 
near and immediately opposite the Phcenician coasfcs. The 
birth-place of Aphrodite was the first insular colony which 
came under the dominion of Melkarth and the Phcenician 
ships. More than 2000 years before the Christian era at 
least, they civilized this land of forests, and peopled it with 
that beautiful and stately race, the mothers of the haughty 
Carthaginian and Tartessian, the grandmothers of the Cas- 
siteridan dames. Cyprus became part of PhcBuicia, rich in 
commerce and ships. It never attained a permanent inde- 
pendent existence. It fell sometimes with and sometimes 
apart from its parent state under the dominion of the 
Eg3rptian, the G-reek, the Persian, and the Macedonian, and 
in after times it became subject to the Roman, the Saracen, 
and the Crusader. It enjoyed a sort of independence and some 
prosperity and power for about three centuries, and then 
relapsed under the Mohammedan rule. 

141. Cbete. — Long before the reign of Minos or Bhada- 
manthus Phoenicians had laid the foundations of the prosper 
rity of Crete. They subjected it not to vassalage, but to 
the regulations of commerce and the dominion of law. They 
became blended with the natives and infused into its people 
the tastes and sentiments of a civilized nation, impressed 
them with the obligations of friendship, but left them to 
govern themselves. Crete is styled by Aristotle " the Em- 
press of the Sea." 

142. " Of the commercial efibrts of the Cretans little or 
nothing is known. Castor Bhodius, as copied by Eusebius, 
has ascribed to them the honour of being the first who held 
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the dominion of the sea. But we must be careful not to 
affix modem ideas to ancient terms. This boasted dominion 
of the sea extended only to the suppression of the Carians and 
some other pirates who infested the coasts, by a naval force 
fitted out by Minos, the second king of that name in Crete, an 
expedition made by him to Athens in revenge for the murder 
of his son, on which occasion he subjected the Athenians to 
very humiliating conditions of peace ; and another to Sicily, 
in which he lost his life." (Macpherson, an. 1234 B.C.) 

143. Crete does not appear to have formed one of tho 
great centres of colonization, though Miletus, the mother of 
many colonies, partially issued from her, and although she 
contributed to the Fhoenicio-Hellenic settlements in the 
south of Sicily. She enjoyed a considerable commerce and 
at all times a respectable marine force. Till the time of the 
Bomans, she, to a great extent, preserved her independence 
&om external powers, at first under a regal and afterwards 
under a republican rule in general, but was too much dis- 
turbed by internal discord to direct her attention to the 
propagation of colonies abroad. 

144. EnonES. — From Cyprus the tide of commerce flowed 
on to Bhodes, fertilizing the sea-coasts as it flowed. It 
wafted into this celebrated colony the institutions which 
took root and flourished there. This little island gave few 
colonies to commerce, but it preserved and concentrated its 
laws, and performed a part more important than any other 
Phoenician or Grecian state. 

145. This prudent nation appears to have devoted herself 
rather to the mercantile than to the military marine, 
although described by Homer as the haughty Ehodians, on 
whom the son of Saturn had poured down incalculable 
wealth. She sent only nine ships to the Trojan war. 

146. The testimony of Homer is testimony of the extent 
of her trade, for her small area precludes the acquisition of 
great wealth from any other source. 

147. Her priucipal contribution to the establishment of 

i>2 
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colonies appears to have been in conjunction with Crete. 
Prom these celebrated islands emigrants went forth to Mile- 
tus, and probably some other towns on the Ionian, and to Gela 
on the Sicilian, coast. She seems to have established some, 
but we are unable to ascertain what, colonies in the far west 
of the Mediterranean, probably in connection with the Phoe- 
nicians or their allies of Crete. (Strabo i. 57 ; Justin xxx. 4.) 

148. The commercial ordinances of Ehodes, derived per- 
haps from her Phoenician progenitors, established themselves 
among the codes of imperial Eome, and laid the foundations 
of the mediaeval and still accepted rules of the sea. This 
little state still reigns the only recognized ruler of oceans 
which she never knew ; to the Atlantic and Pacific she has 
given the law. 

149. Of those laws one portion is distinctly adopted in 
the fourteenth book of the digest which contains the Boroan 
institutions as to the conduct and contracts of the mariner 
and owner of the ship. That portion is entitled " De Lege 
Hhodia de Jactu," and forms the second title of the book. 
It contains most precise provisions for the contribution of 
all interested in the vessel and her cargo in case of injury 
and loss ; mpny with regard to conduct and the remuneration 
of those employed in assisting to save the cargo, and dis- 
tinctly declares that there is no relinquishment of property 
in throwing it overboard to lighten the ship. The provisions 
are too extensive to admit of even an abstract in such a work 
as this, and moreover indicate that they constitute a portion 
only of the law of Rhodes. Probably many of the other 
provisions were derived from the same source, and the Rho- 
dian law is declared to have been sanctioned by two of the 
greatest emperors of Eome. " Deprecatio EudsBmonis Nico- 
mediensis ad Antoninum Imperatorem. Domine Imperator 
Antonine, naufragium in Italia facientes, direpti sumus a 
Publicanis, Cyclades insulas habitantibus. Eespondit An- 
toninus Eudapmoni: Ego quidem mundi dominus ; lex au- 
tem maris, lege id Ehodia, qusB de rebus nauticis prsescripta 
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est, judicetur : quatenus nulla nostrarum legum adversatur. 
Hoc idem Divus quoque Augustus judicavit." 

150. It is not to be assumed that the Ehodian laws were 
the enactments or institutions of any sovereign power, al- 
though the Hhodians were the third or fourth of the states 
to which, in the catalogue or chronological list prepared by 
Castor Ehodius, has been ascribed the sovereignty of the 
sea. On the other hand, there is reason to believe that in 
the time of the maritime asceudency of this little state, some 
Ehodian merchant, or lawyer, or association, collected and 
digested such. of the rules and regulations which then pre- 
vailed as were deemed most convenient for the regulation of 
their commercial affairs ; regulations which had been previ- 
ously extensively accepted, and from being so adopted had ob- 
tained that authority »which constituted the only real sove- 
reignty that ever existed in the Mediterranean Sea. We shall 
have casually to refer to the influence which they in after 
times exerted over all Europe, and almost the whole world. 

151. The Ehodians moreover set the first example of a 
small neutral nation valiantly asserting its rights (b.o. 304). 
Antigonus demanded their assistance against Ptolemy, which 
they refused ; he blockaded their port, and prohibited com- 
merce with Egypt. The Ehodians assumed an armed neu- 
trality, sent their ships under convoy, beat off those of An- 
tigonus, and conveyed their cargoes to the Egyptian ports. 
The enraged belligerent strained his strength, collected his 
navy, and gathered the pirates of the Mediterranean against 
the asserter of the law ; but the engines of the famous De- 
metrius became the prize of the Ehodians. The product of 
their sale constructed the Apollo, 105 feet in height, for 
future centuries, to light their fleets into their harbour, and 
to stand a monument of the successful vindication of neutral 
rights. 

152. Gbeeob. — Northward by the Sporades, the Cyclades, 
and the islands of the Mgean, touching at Argolis, at Athens 
and BcBotia, at Miletus, and on Thrace, laving either shore 
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in its course, the tide of civilizntion from FhcBnicia and her 
earlier colonies flowed on through the Hellespont and Pro- 
pontis into and aloug each coast of the Euxine Sea. 

153. The Egjrptian provinces of the Mediterranean were 
still held by the Phcenician or Hyksos princes when Ogyges 
led the first recorded migration (b.o. 1586) into G-reece,and 
laid the foundation of the Boeotian and A.thenian States : 
about the time of the expulsion of the shepherds from Avaris, 
their last stronghold (b.o. 1560). Cecrops, a native of Sais, 
perhaps an expelled Hyksos prince, arrived in Attica with 
another band ; erected the city of Minerva and her sacred 
fane. 

154. Within fifty years (1600), Danaus, described as bro- 
ther of an Egyptian king, just at the time of the expulsion 
of the Hebrews, with his followers settled in Argolis, and 
dethroned the ancient dynasty of the Peloponnese. 

155. Colchis, in the extreme east of the Euxine, where 
its capital M& arose on the banks of the Phasis, the river 
of pheasants, had become an emporium for the merchandise 
of the Orient and the South. Thither, through the civilized 
regions of Bactria, Media, and Mesopotamia, and the ruder 
country of Armenia, commerce, issuing from India and the 
far East, wound its weary way, subject to the vicissitudes 
of alteration, substitution, increase, or diminution, by pur- 
chases, by sales, by barter, taxation, and pillage on the way, 
passing through various hands, and means of conveyance, 
commodities reached the mart of Colchis to be distributed 
along the southern coasts of the Euxine, behind which the 
Dardan realm had risen, and the provinces preparing to form 
the Lydian empire were spread. 

156. Nor is it improbable that even the rude Taurics and 
inhabitants further north purchased the fineries of Samar- 
cand and Ind with the metals, the amber, and raw commodi- 
ties of their own and neighbouring regions. 

157. Egypt had heard of its wealth, and while the Is- 
-raelite invaders on the eastern borders of Palestine were in 
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anarchy, or in servitude to the Mesopotainian king, Sesostris 
(Barneses Miamoun) (1340 B.C.) marched through the lands 
of the Phcenicians, and carried his arms to Colchis, and 
planted a colony there. 

158. The artisans were Egyptians, but the FhcBnicians 
furnished mariners and ships. Tyre and Colchis were ex- 
porters for the oriental caravans. Tliey had no trade fOc- 
each other, and no inducement to maintain an intercourse 
by long voyages in a dangerous sea. 

159. Tybb.— Perhaps owing to the growing power of the 
Israelites, perhaps to civil dissensions, perhaps to the exu- 
berance of the population in a wealthy and well-governed 
state, perhaps to the adventurous spirit of commerce, or some- 
times to one, sometimes to another, and sometimes to a com- 
bination of these causes, the emigrations from Tyre and 
Sidon and all the Phoenician coasts became fast and fre- 
quent to the G-recian and Libyan, and the Sicilian shores. 

160. About 1300 B.O., Cadmus, the Phoenician, landed, 
introduced discipline, and arts, and letters, and planted 
Boeotian Thebes. 

161. The strongest stream of Phoenician commerce and 
civilization had set westward upon Malta and Sicily, Sar- 
dinia, the Balearic islands, upon Africa and Spain. The 
temple of Melkarth was erected at Carteia, or Heracleia, 
near the Pillars of Melkarth (Hercules) in the impenetrable 
antiquity of time. 

162. Traffic, and small establishments for traffic, preceded 
colonization on a large scale. Factories grew into villages, 
and villages into towns. Centuries elapsed between the 
first commercial settlement and the establishment of the 
colony as a place of magnitude or rank. The foundation 
of cities long precedes their history, except when they arise 
from peculiar circu instances, sufficiently manifest to fix an 
unquestionable date. 

163. The pressure which had induced the expeditions to 

Greece, especially that of Cadmus (in B.C. 1300), appears to 
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hare increased ; and aboat sixty years after the Trojan war 
(B.C. 1124) Ghides (replaced by Cadiz) is said to have been 
founded beyond the Pillars of Hercules, on the coast of 
Spain, and shortly afterwards (b.c. 1104)Utiea in Africa, near 
which the magnificent Carthage within a few years arose. 

164. It is probable that the various dates ascribed to 
these colonies are due rather to the times at which their 
greatness or a considerable increase of population first at- 
tracted attention, than to their beginning to exist. It is 
not improbable that the conquests of the Israelites in Pales- 
tine about this period occftsioned the departure of many 
of the inhabitants of the Philistine towns, to the more se- 
cure settlements of their fellow-countrymen beyond the sea, 
rather than in search of new settlements in unknown lands. 

165. In fact, the date ascribed to the foundation of Utica 
seems to be due to the increase of her population, and the 
erecting of a magnificent temple to IMelkarth ; the cedar 
beams of which, from the mountains of Lebanon, were 
found undecayed and uninjured after the lapse of between 
eleven and twelve hundred years. 

166. All these settlements from Phoenicia were the cen- 
tres and the mothers of settlements, to which new colonies 
were still going forth from the native land. Cyprus, Crete, 
Miletus, Athens and many Grecian cities, alike with G-ades 
and Carthage, Carteia, and even Colchis, must be re- 
garded as descendants from the Phcenician stock, so far 
as their commerce and aptitude to navigation are concerned. 
We propose to present a short sketch of each of them with 
their progeny in turn. 

167. But two nations, Etruria and Sicyon, claim previous 
attention, as unconnected or less connected with the settle- 
ments from the Syrian shores. 

168. Etbueia. — In the north of Italy there is a rich and 
flourishing people, of Pelasgic origin ; their cities are sump- 
tuous, their ships are many, although their ports are few. 
Prom the impenetrable antiquity of time they have held do- 
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minion oyer the Tyrrhene Sea. The multitude and magni- 
ficence of their towns and their hurying-placea, the splen- 
dour and the decoration of their houses and their tombs, 
the elegance of their arts, and the greatness of their opu- 
lence are better evidenced than by any history in the rem- 
nants of their grandeur with which their country is still 
thickly strewed. 

169. To industry in manufactures, and to an extensive 
commerce, reaching to Egypt at least, and afterwards to the 
Cathaginian shores (we cannot measure the bounds), their 
wealth and prosperity are due. 

170. Until the Latins and the G^auls trenched upon them, 
her territories extended far beyond the limits to which in 
the time of Eomulus they had been reduced. Among her 
cities was primeval Borne, rich and powerful, drained and 
protected fi*om inundation by those vast sewers, over the 
ruins of which the Latins built their huts, and Bomulus and 
his successors unconsciously erected the little town, the 
germ of the victorious city which was to become the em- 
press of the world. At the mouth of the Tiber was built, 
and sustained at an enormous cost, Ostia, the port of that 
primeval Borne. 

171. But before the page of history was opened, her 
power and her pride had departed, and the Etruscan state 
was tending to disruption and decay. The rest of her tale 
is written like that of Carthage, in the malignity of her 
foes. And even modem historians have lent such credence 
to the calumny, as to describe the only merchants of Italy 
as pirates, while eulogizing the marauding Greeks. 

172. SiCTON. — Almost coeval with the commencement of 
the Tuscan, we see seated upwards of 2000 years before 
the Christian era, in the Gulf of Corinth, Sicyon, the capi- 
tal of another Pelasgic state, which maintained itself in com- 
merce and power for a thousand years, until it fell under 
the sway of Agamemnon, and perished under the Heraclid» 
on their invasion of the Feloponnese. 
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173. Whence were the Pelasgians? They were spread 
over Greece, they were spread over Italy, and they, or 
kindred peoples, occupied the regions on the north. AVhe- 
ther ships from Tyre or Syria had introduced commerce or 
colonies into the Sicyonian Bay, is as doubtful as whether 
Etruria derived her maritime education from that source. 

174. Industrious nations necessarily traded with each 
other ; their wealth grew from commerce, and the produc- 
tion and interchange of the results of energy and art ; and 
from combinations of the same sources civilization arose 
and spread. 

175. Long before the historical settlements in Magna 
GraBcia, Pelasgians had migrated from Greece to the oppo- 
site coasts, and the position and power of Sicyonia would 
indicate that some at least of the migrations were from 
thence. The settlements of those emigrants were not per- 
manent ; they seem to have been driven back upon their na- 
tive shores. 

176. Aegonauts. — Less than a century before the Trojan 
war, an exiled son of the King of Thebes had fled for pro- 
tection to his relative, the King of Colchis, at ^a, the capi- 
tal of the realm. 

177. It is not necessary to imagine that the golden ram 
on which he and his sister fled was a vessel with a figure- 
head ; the relationship which induced the flight indicates an 
intimate connection as pre-existing between the descendant 
of Cadmus and the Colchian kings, and at least that both 
were connected with the Phoenician race. As Cadmus had 
come with a fleet from Tyre, even Boeotians could not have 
been ignorant of the shape and use of a ship. 

178. To avenge the murder of the fugitive prince, unless 
it should be atoned by the delivery of the golden fleece, the 
confederated chieftains of Hellas fitted out their first-re- 
corded naval expedition, destined to the Colchian coast. It 
was perhaps symbolized by some sculptor, who, for want of 
room, crowded the heroes into a single ship, and the Argo 
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became mythologically the first of her race. Macpherson 
derives her names from a/rco, the FhoBnician word for a ship 
of war, as distinguished from golin, a merchant vessel. 

179. Notwithstanding its fabulous form, no doubt can 
reasonably be entertained that such an expedition went 
forth ; and as the sons and grandsons of the companions of 
Jason led ships bj hundreds and men by thousands, within 
forty or fifty years afterwards, to the Trojan war, there can 
be as little doubt that it was a warlike armament of con- 
siderable force. Ill success may have involved the achieve- 
ment in a myth. 

180. The golden fieece has been not improbably consi- 
dered emblematic of the silk trade, and the importation of 
the fieece-like sheaves of raw silk into Colchis from the 
East. We have no information of the introduction into 
Europe of this appreciated article for many centuries after- 
wards ; but as the Argonauts plundered -^a, they perhaps 
destroyed the goose which laid the golden eggs. 

181. Teot (b.o. 1183). — We mention Troy, not as con- 
nected with commerce and voyaging, further than it vfras the 
second and greatest expedition of all the Greeks, and as af- 
fording a guiding date so far as it may be approximately 
placed at 1183 years before Christ, and as affording a notion 
of the dimensions and character of their ships. 

182. We refer to it also as a point of time at which we 
find a navy list of those ships and the numbers of their 
crews. The list from the second book of the Iliad affords 
some idea of the comparative power of the confederate states, 
although the numbers of war-ships are no criterion of the 
extent of. tljeip commerce or their merchant fleet. We 
also present it, in the curious contrast which it affords to 
the English navy list in the reign of Edward III., anno 
1347, when England pretended to the sovereignty of the 
western seas. His fleet is described as the huge fleet be- 
fore Calais. 
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GREECE, B.C. 1183. 

Ships. 
Argissa, QjrUme, Or- 

the, etc 40 

Magnetes .... 40 
Aspledon andMinyan 

Orohomenoa ... 30 
NiByros, Cos, and Ca- 

lydnsB isles ... 30 
Tricca, Ithome, CEcha- 

Iia ••.•.. 30 
Cyphus, the Enienes, 

etc 22 

Salamis 12 

Ceplialonia and Ithaca 

(red ships) ... 12 
Fhere, Boebe, Glaphy- 

TsSf and others . . 11 
Bhodians .... 9 
Methone, Thaumacia, 

etc 7 

Syme 3 



120 



Ships. Men 
Myoene, Corinth, Si- in 

cyon, etc 100 ^^^ 

Pylos, etc 90 

Crete 80 

ArgoSyEpidaunuv^gi- 

na,etc 80 

Arcadians (lent by Aga- 
memnon) .... 60 

Lacedsemon, etc. . . 60 

Boeotians (dark ships). 50 

Athens 50 

Felasgian Argos, etc. 

(Myrmidons) . . 50 

Fhocfleans .... 40 

Locrians 40 

Eubcsa, Eretria, etc. . 40 

Buprasium, Elis, etc. . 40 

Dulichium and the 

Echinades ... 40 

iBtolians .... 40 

Phylace,Pyrrha8U8,etc. 40 

Ormenium, Asteiium, 

etc 40 

ENGLAITD, as. 1347. 
Ships. Men. 



Men 
in 
each. 



50 



Total, ships 1186 



Fowey . . . . 


. 47 


770 


Yarmouth . . . 


. 43 


1075 


Dartmouth . . . 


. 31 


757 


Plymouth . . , 


. 26 


603 


The King's ships . 


. 25 


419 


London . . . . 


. 25 


662 


Sandwich . . , 


. 22 


504 


Bristol . . . . 


. . 22 


608 


Winchelsea . . . 


. 21 


596 


Southampton . 


. . 21 


576 


Shoreham . . 


. . 20 


329 


Loo .... 


. . 20 


315 


Newcastle . . 


. . 17 


314 


Boston . . . 


. . 17 


361 


DOTCP .... 


. . 16 


336 



Ships. 

Hull 16 

Lynn 16 

Margate 15 

Weymouth .... 15 

Harwich 14 

Wight 13 

Gtoford 13 

Ipswich 12 

Grimsby 11 

Stoke 11 

Exmouth 10 

Bye and Lymington . 18 
Tynemouth and Ham- 

swelbroke. ... 14 



Men. 
466 
382 
160 
236 
283 
220 
303 
239 
171 
208 
193 
313 

237 
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ENGLAND, conUnued. 



Ships. Men. 
Scarborough and 19 . 20 390 



700 14,151 
Stkaitgsbs. 

Fhinders 14 183 

Bajou 15 439 

Spain. 7 184 

G-uelderhmd ... 1 

Irebmd 1 



24 
25 



38 805 



Ships. Men. 

Hithe, and two other 

places 18 303 

Portsmouth, Hastings, 

and seven others . 40 618 

Ljme, Boninej, and 

Poole 12 221 

Sidmouth, and three 
other places ... 12 213 

Peyersham, and four- 
teen other places . 30 615 

As to the numbers of the crews, Homer informs us only 
that the BoBotian ships had 120 each, and those of Methone, 
Thaumacia,Melib(Ba and Obizon had each fifty warriors, with- 
out mentioning whether thej had any other crew. A rough 
average would estimate the army at about 100^000 men, if we 
assume that the numbers mentioned comprise the sailors 
and fighting-men. 

183. We prefer citing Macpherson to attempting our own 
view of the shipping of these heroic times. ** The ship of 
Danaus," he says," which was rowed by oars, was a Phcenician 
vessel ; and there is reason to believe that the Argo, though 
built in Greece, was the work of Phoenician carpenters. She 
was a long, slender, open boat, which could carry fifty men, 
and could be occasionally carried by them." 

" Of the vessels employed in carrying the Grecian army 
to Troy, the smallest bore fifty men, and the largest 120. 
They were very slightly built, and were hauled on shore 
after finishing a voyage. Thucydides says they were only 
large open boats ; whereas Homer describes Ulysses as 
covering his ship with long planks (but quare whether those 
long planks formed the deck or the bottom of the vessel.) 
It is probable that some of the larger ones had at least half 
decks, to furnish some kind of lodging for the people, and 
that the space occupied by the rowers was open, the sides 
being connected by slender beams or planks, on which the 
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rowers sat, with their feet set against the bottom timbers, 
or transverse pieces of wood near the bottom. They had 
but little depth, and seem to have been very flat in the bot- 
tom, and consequently drew very little water ; which is fur- 
ther probable from the lead-line being never mentioned by 
Homer, whence we may presume that the oars were found 
sufficient to sound the depth of the water. They appear 
to have had only one mast, which was struck when they 
finished the yoyage, and one sailyard ; though Homer men- 
tions sails in the plural, which is perhaps a poetical licence, 
as it is not probable that they understood the management of 
what is now called fore-and-aft sails. But their main de- 
pendence was upon their oars, and their only dependence 
for their course was the knowledge which some of the crew 
had previously acquired of the appearance of the shore. 
When that failed them, they must have landed to obtain in- 
formation." 

184. "We have described the Chinese and South Sea vessels 
sufficiently to exhibit them in certainly not a disadvantageous 
competition with the navies of the Phoenicians and the 
Greeks. 

185. It appears that the English fleet up to and in the 
reign of Edward III. was constituted of vessels far inferior 
in capacity, and far less efficiently manned, than the galleys 
engaged in the expedition to Troy. Of their character wo 
shall have something more to say in another page. 

186. About eighty years afterwards the Dorians, led by the 
HeracleidsB, pressed from the north, and distressing Attica in 
their way, penetrated into and subdued the ^olian and most 
other states of the Peloponnese. They overthrew the an- 
cient dynasties, and expelled many of the occupiers of the 
land. 

187. The lonians, chiefly from Attica, settled on the op- 
posite Asiatic shore, and soon afterwards founded or in- 
creased Miletus, Ephesus, and Smyrna, and other towns on 
the mainland and in the neighbouring isles. 
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188. The exiled JSolians settled north of the Ionian dis- 
trict, and established themselyes in, founded or increased 
Cjme (b.o. 1033) and other cities, as well on the coasts as in 
the adjacent isles. 

189. PhocsBa is of more doubtful origin, perhaps partly 
from one of those sources, partly from the other. Indeed 
many, perhaps all those settlements on the Asian coast, were 
accessions to pre-existing residents, Asiatic and European, 
gathered from the islands and the main. This may to some 
extent be inferred from the Homeric catalogue of ships. 

190. Some of those cities had previously attained mari- 
time power, and even established factories, or a connection 
with the coasts of the Pontic Sea. Miletus had visited 
Sinope, and perhaps begun her establishments there. She 
had sent her forces to aid the Dardans in the defence of Troy, 
—a rude population, but trained to the sea by settlers from 
Phoenicia or the isle of Crete. '' Nastes commanded the 
barbarous-voiced Carians, who possessed Miletus and the 
leafy mountains of Pethiri, the lofty hills of Mycale, and 
the streams of Mseander." The Ionian invasion was per- 
haps the impulse which sent the ancient inhabitants in 
search of foreign homes, and to increase the settlements 
which had been previously begun on the coasts of the 
Euxine and other seas. 

191. Smyrna has continued to this day one of the greatest 
emporia of Eastern trade. 

192. They are all distinguished by more or less commer- 
cial enterprise, and more or less vigour in their quarrels with 
the Lydian and the Persian kings. But several are more 
illustrious in their progeny than in themselves. Miletus 
founded Naucratis in Egypt, and most of the Greek settle- 
ments, among them Sinope, in the Euxine Sea. Phocsea, 
like the phcenix from her own ashes, founded the Gallic 
emporium Massilia, the modem Marseilles. 

193. Sinope. — When the lonians and jEolians took pos- 
session of the Asiatic coasts, the mixed population of Miletus, 
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Carians and Cretans and FhoBniciaiis, had to seek a new 
home. They found one at Sinope, advantageously situated 
for commerce on a promontory jutting out about midway on 
the southern shore of the Euxine Sea. There was room for 
Sinope and Colchis, and for minor settlements along the 
margin of those waters. Sinope flourished and maintained 
a connection with her parent state. 

194. The Cimmerians invaded Asia Minor from the north, 
and the settlement of Sinope was almost destroyed. The 
Cimmerians were driven back, and Sinope was repeopled 
from Miletus, and flourished again. About 780 B.C. a se- 
cond irruption of the Cimmerians desolated Sinope a second 
time ; but she rose brighter from her ashes, and with the help 
of her Milesian compatriots distributed settlements in every 
direction along the Pontic shores. About B.C. 756 she es- 
tablished Trapezus, where Trebizond now stands in the East, 
and began to encroach on the Colchian realm. 

195. About the middle of the seventh century other in- 
undations broke in from the north. Eirst the Cimmerians 
came upon the regions of Lydia, whose capital, Sardis, they 
took (B.C. 635). Next poured the Scythians, in the follow- 
ing year, over all Northern Asia, and Mesopotamia and 
Palestine, rolling back the hosts of Cyaxares, and desolating 
the land. " A day of darkness and of gloominess, a day of 
clouds and of thick thickness, as the morning spread upon the 
mountains : a great people and a strong ; there hath not been 
ever the like, neither shall be any more after it, to the years of 
many generations. A fire devoureth before them ; and behind 
them a flame bumeth : the land as the garden of Eden before 
them, and behind them a desolate wilderness ; yea, and no- 
thing shall escape. The appearance of them as the appear- 
ance of horses ; and as horsemen shall they run." Such was 
the description of the Hebrew bard (Joel) who witnessed 
this invasion. 

196. The discipline of the Median armies at length pre- 
vailed, and after a conflict of eight-and-twenty years drove 
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the ravaging hordes back oyer their mountaiDS. Victory 
had previously crowned the Lydian arms. Before the Cim- 
merians were finally expelled, such is the elasticity of com- 
merce, Sinope was repeopled (b.c. 629), and began to 
flourish again. Within twenty years it had founded Apol- 
lonia, and within forty Odessus. 

She rapidly spread her commercial empire round the 
Euxine, planted the Tauric Chersonese, where grew up (b.o. 
480) the kingdom of Bosphorus, which maintained its pro- 
sperity and independence 860 years ; and although (b.c. 183) 
she was captured by the king of Fontus, it was to become 
still more sumptuous and prosperous as the capital of the 
conquering state. 

197. For nearly 800 years the descendants of Miletus 
ruled the Euxine Sea, not by arms, but by commerce, planted, 
enriched, and civilized the people around its coasts, from the 
OoldenHom to the Tauric Chersonese. Shipping swarmed in 
the magnificent harbours of Sinope and the ports of Olbin, 
on the mouth of the Borysthenes, FanticapsBum in the 
Tauric peninsula, Fhanagoria and Tanais at the extremity 
of the Sea of Azof, Dioscurias, near where jEa stood, Tra- 
pesus, Heraclea, Amisus, and other towns on the northern 
shores of Asia Minor. 

198. Nor had the inland commerce which came to Colchis 
ceased ; nor was that the only route of traders from the 
East. The merchandise arrived there from Mongob'a, north- 
ward round the Caspian Sea, the Ural mountains and the 
Tanais (Bon), through nations, to Europe even now almost 
unknown, but by unalterable routes, which the people of 
these districts still pursue. 

199. By the Bomans this civilization and commerce 
was interrupted, and for awhile almost destroyed. It afler 
several centuries revived in the Tartar cities of Caffa and 
Crim. 

200. SovBBBiGNTT OP THE Sea. — While the western 
Mediterranean and the External Sea were exclusively en- 

£ 
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joyed by the FhoeDiciaDS, and more especiallj by their Car- 
thaginian and Spanish colonies, and the Tyrrhene by the 
Etruscan state ; and while, in the pursuits of commerce, 
Tyrian an d Sidonian shipping still covered the eastern 
waters, and probably prescribed the law for their peaceful 
use, the so-called sovereignty of these waters was held, or 
pretended to be held, successively by the Cretans, the 
Lydians, the Felasgi, the Thracians (to B.C. 914), the Sho- 
dians (to b.o. 891), the Phrygians (to B.C. 866), the Cyp- 
rians (to B.C. 833), and the Phoenicians (to b.o. 786). For 
a short time the Egyptians, probably with Phoenician and 
Greek ships, and sailors, acquired the dominion (to b.o. 751). 
They were succeeded in order by the Milesians (to b.o. 733), 
the Carians (to B.C. 672), the Lesbians (to B.C. 603), the 
Corinthians (to B.C. 576), the Phoc»ans (to B.C. 532), the 
Samians, the Naxians, the Eretrians; and afterwards the 
inhabitants of the little isle of -^gina became supreme, 
and retained its maritime dominion from B.o. 485-477, when 
the Athenian power arose. 

201. As to what was the nature of this sovereignty, we 
are scantily informed. It seems to have consisted in the 
greater immediate naval power of doiug harm, derived from 
a victory or two at sea, and illustrated by a ravage or two 
on the coasts of the precediog tyrant; when commercial states, 
such as Crete, Ehodes, or Phoenicia, obtained the ascendency, 
in the partial repression of piracy ; and, when the military 
states prevailed, in its practice on an extended scale. 

202. The exercise of sovereignty in the ordination of laws 
was perhaps never affected, except when the transient scep- 
tre was in the hands of Phoenicia or Bhodes. 

203. Magna Gb-EOIA and Sicily. — Before and at the 
time when we perceive the first iodication of settlements 
in that part of Italy afterwards called Magna Grsecia, from 
the regions of Sicyon and the adjacent coasts, — settlements 
which we have already mentioned as afterwards abandoned, — 
that part of Italy appears to have been occupied by a similar 



NAVIGATION. 51 

race or races, by some described as Felasgians, by others as 
aborigines, engaged in contests with the Siculi or Sicels, 
whom they drove into or restricted to the island on which 
the name of Sicily was conferred. 

204. The Phoenicians, spreading colonies in their progress 
towards the shores of Africa and Spain, appear to have 
occupied with their factories every desirable position on that 
island, and to have brought it almost entirely under their 
peaceful rule. 

205. The Felasgians appear also to have been pressing 
northward upon the Etruscan territories, and encroaching 
upon that ancient realm. 

206. It is not improbable that when the Dorians, about 
eighty years after the Trojan war, dispossessed the former 
inhabitants of Sicyonia and the northern coasts of the 
Feloponnese, swarms of these people, to whom the opposite 
shores of Italy were well known, sought again to establish 
themselves there. 

207. But of this we have no record, though inferences 
may be drawn from the rapid progress and extension of the 
Grecian colonies which afterwards arrived. 

208. CvuM, — ^Among the earliest, if not the earliest, of the 
Grecian settlements in Italy was Cumee, in the north-western 
comer of her beautiful bay. If tradition is to be credited (b.c. 
1050), Chalcidians from Eubcea, and CymsBans from ^olis, 
and perhaps Eretrians, possessed themselves of Misenum and 
the DicsBarchian port. Industry and commerce extended her 
sway, towns and villages, among them Farthenope (Naples), 
emanated from her. The Campania became her realm ; for 
200 years at least (700 to 500 b.c.) she flourished, although 
in conflict with the Etrurian power. But the rude Samnite 
crushed her (b.c. 420), and the Eoman planted on her and 
all her progeny his tyrannic rule. 

209. SiciLT. — In the middle of the eighth century before 
Christ, at the time of the foundation of Eome, Sicily was 
occupied by Fhcenician colonists, in factories and towns trad- 

E 2 
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ing with, but independent of, their native state ; independ- 
ent also of, although naturally on roost friendly relations 
with, their more powerful brethren, who occupied Carthage 
on the neighbouring coasts. The native Sicilians were pa- 
cified or subdued. 

210. But in B.C. 735 and the seven following years, an im- 
mense outpouring from Corinth and other parts of Greece 
flowed in upon and drove the Phcenicians from the entire 
eastern coast. 

211. The migration first lit upon Naxus, it then settled in 
the delectable Syracuse, and soon occupied Leontium, Catana 
and Megara Hyblsea in the intermediate space. In B.C. 716 
M vlsB was founded, and in B.C. 690 the Bhodians and Cretans 
took possesion of Gela in a bay upon the southern coast. 

212. The eastern and the south-eastern regions were soon 
occupied by the swarming people and growing power of the 
Greeks. The Phoenicians had been pressed back westward 
before them. Carthage perhaps was not yet strong enough, 
or suflSciently warlike, to interfere ; but upwards of a cen- 
tury elapsed before any further advance westward was made, 
and in B.C. 582, Agrigenfcum, the sumptuous, was built. 

213. Hero for awhile the inundation of Greek coloniza- 
tion was stayed ; a tiny river divided the Hellenic and the 
Punic race. 

214. Up to about B.C. 500 there had been abundant 
quarrels and skirmishes in Sicily, but no memorable war. 
Every colony had cultivated commerce, become prosperous 
and great. Syracuse had grown into a state of magnificence. 
The avarice and ambition of the tyrant of Gela were excited ; 
he aimed at the conquest of Syracuse and the dominion of 
the entire isle. 

215. The Phoenician colonists called on the Carthaginians 
for aid, but they came too late. In the year (b.c. 490) 
when Miltiades routed the Persians at Marathon, Gelon 
conquered and captured Syracuse; and (b.c. 480) when 
Themistocles destroyed the fleets of Xerxes at Salamis, 
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Gelon defeated the Carthaginians in Sicily with a terrible 
rout, and compelled them to accede to an ignominious peace. 
Six years afterwards, (b.c. 474) the Syracusans achieved a 
naval victory over the Etruscans, which grievously and per- 
manently affected that power. 

216. In B.o. 410 the Carthaginians renewed the war, and 
in the following year took Agrigentum. A bloody and in- 
decisive struggle was continued between Carthage and 
Syracuse till b.o. 368, followed by a truce rather than a 
peace. In b.o. 345 the war was renewed, and continued for 
five years ; neither party had to boast of success. 

217. Until sixty years after this the Siciliaus had hardly 
heard of Bome. 

218. When the phalanx of Pyrrhus invaded Italy, the 
Latians had to encounter a terrible foe ; they looked abroad 
uo more for conquest, but for alliance and the means of de- 
fence. Eome and Carthage were combined, and Italy and 
Sicily beheld with apprehension the encounter of the com- 
mon enemy. Home, ever victorious, triumphed over the 
elephants, and was inspired with the ambition of triumphing 
over the Carthaginian ships. How they collected their fleet 
is doubtful ; but they fought one naval battle (b.c. 2C0), and 
won. 

219. The rest of the tale of Sicilian conflicts belongs to 
the story of Carthage, for the Soman has (b.o. 260) entered 
the field. 

220. Magna Gb^cia. — About two years before Samaria 
was taken by the Assyrians, in the twenty-fourth year of the 
era of Nabonnassar, and thirty years after the foundation of 
Eome (b.c. 723), on the close of the war in which the Lace- 
demonians had desolated their country, a band of Messe- 
nians emigrated to the opposite shores and founded Ehegium, 
almost at the southern extremity of Italy, opposite Messana, 
which now stands on the Sicilian coast. 

221. Within two years afterwards the Achaians sent 
forth a colouy to Sybaris, and twelve years afterwards 
(B.C. 710) another to Crotona, in the Tarentine Gulf. 
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222. Two years after this a body of Farthenians from 
Sparta founded Tarento, at the head of the same gulf. 

223. Within thirty years Locri was founded, between 
Grotona and Ehegium. 

224. By this time Grecian cities had taken possession of 
the entire south-east regions of Magna Grsecia, and fought 

.and traded with each other, and traded largely, and pirated 
not a little on the sea. Wealth, luxury, and magnificence 
adorned their cities, and dissipated their native strength. 
Sybaris (b.o. 510) was swallowed up by Crotona, and Gro- 
tona became unable to defend herself. Tarentum and its 
confederates, trembling at the advance of Eome, sued for 
the Grecian phalanx. The phalanx and the elephants came, 
and Magna GrsBcia was trampled and trodden down by the 
phalanx and the elephants, and obliterated (b.o. 272) by 
triumphant Eome. 

226. Caeteia (Heraclea). — This most ancient settlement 
of the Phoenicians, on the Bsetic shore in the narrowest part 
of the strait, seems to have grown into great power and 
prosperity some ages before Utica is said to have been 
founded, or Garthage to have been built. A Phoenician colony 
was there established, and afterwards augmented by the set- 
tlement at Gadir or Gades, still further to the west, where 
Gadiz now stands. In Garteia was erected a temple to 
Melkarth, where, down to Grecian times, his worship with 
Phoenician rites prevailed. 

226. Garteia and Gadir civilized the surrounding lands. 
The Semitic became blended with the Iberian race. Tyre 
claimed no sovereignty over her emancipated child. A 
friendly and profitable intercourse prevailed. Tartessus col- 
lected into its emporia the gold, the silver, and other mi- 
neral and industrial products of Spain, and bartered them 
for the manufactures of Sidon, and the exports of the 
furthest east. Tartessus collected not only the merchan- 
dise of Spain ; Garteia and Gadir were to the Gassiterides 
and to the north-west what Phoenicia had been to them. 
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Without doubt factories, if not settlements, were founded 
from thence on the Cornish and other parts of the English 
coasts, and towards, if not within, the Baltic Sea, for, among 
others, the much esteemed exports of pearls and amber 
and tin. 

227. This was the poetic region of the bards of Greece, 
the land of gold and of silver, of fruits and of flowers, of 
healthful breezes and of sparkling streams, the luxurious 
Andalusia, Homer*s Elysian fields. 

228. Here were the wandering ships of the Phocseans, in 
search of another home (about B.C. 540), hospitably and 
magnificently received among the civilized people of a power- 
ful state. 

229. Cabthagb.— Of all the daughters of Tyre, the 
fairest and the most mighty and proud was Carthage, the 
rival of all-subduing Eome. 

230. Had the army of Hannibal levelled the Capitol, and 
the legions of Scipio encountered defeat, how difierently 
would have been written the history of the world ! Phoe- 
nicia was not only the mother of commerce, she added 
letters even to the language of Greece. What earlier his- 
tories than those of Sanchoniatho and Berosus may have 
existed, and how many of them might have been preserved ! 
Her language, like the Etruscan, is extinct ; we know it only 
by affinity to kindred tongues ; her history is in echoes from 
calumniating Italy, and admiring, but ill-informed, Greece. 

231. PhoBuicia, wherever she went, spread peace and 
posperity, protected the waters, and sowed the land. Bome 
spread war and desolation, and reaped the land with a ruth- 
less sickle, but sowed it not again. She did confer blessings, 
which not all conquerors bestow, — systematic institutions 
and law, under which those who chose might sow. But she 
little encouraged the sower ; she gathered the bulk of the 
harvest into her own gamer, and left the labourer small re- 
compense for his toil. 

232. The Carthaginians also cultivated the arts of peace : 



56 HISTORICAL SKETCH. 

merchants are naturally opposed to war. Thej were com- 
pelled to arm in self-defence. They occasionally conquered. 
Victory, even warfare, generates ambition among the chief- 
tains and the rulers. The calculations of commerce are sa- 
crificed to the lust for conquest and the speculations of 
power. 

233. Such was the history of Carthage. The largest mi- 
gration which had moved from the Sj-rian coasts, about fifty 
years before the Trojan war (b.c. 1230), clustered about a 
small peninsula, projecting into a bay and forming two na- 
tural harbours, nearly equidistant from the Pillars of Her- 
cules and their native land, just where the African coast 
stretches forth towards Sicily, Italy, and Greece, almost in 
the centre of the western world. Behind lay an immense 
fertile continent, replete with the necessaries of life, and 
producing many commodities for exportation, either in a raw 
or cultivated state. Beyond she was girt by a desert, which 
barred the approach of any powerful foe. 

234. Her harbours with wet and dry docks, and all her 
vast accommodations for merchandise and shipping, her 
splendid edifices, her then unparalleled wealth, her great 
extent, and the hundreds of flourishing towns throughout 
her wide domain, attested the prosperity which had sprung 
from peace. 

235. All the south-west coast of Spain was studded with 
Phoenician colonies, and they were yearly springing up from 
thence to the confines of Gaul. The Sardinian ports were 
occupied by Tyrian mariners and Sidonian artisans. All the 
Sicilian harbours were peopled by children or grandchildren 
from the Syrian coasts. Malta, and Majorca, and Minorca, 
and every little isle was Phoenician in people or in heart. 
Corsica was held by the Etrurian, but Etruria was a com- 
mercial state. Peace had reigned over the western Medi- 
terranean, and happiness and unwarlike habits had pre- 
vailed. Eome was a den of robbers, hardly conscious of the 
neighbouring sea, when the Corinthians came to the eastern 
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and southern coasts of Sicily, and began to disturb the peace. 
Prom time to time they pressed forward, and others came 
from Ehodes and Crete. 

236. Until called upon for aid, the Carthaginians did not 
interfere. The colonies of her race were scattered through 
the west. Carthage was the most influential, but affected 
no sovereignty, nor was any allegiance owned. 

237. Carthage had not the proper sentiment of war ; she 
had not the prudence or the martial spirit which arms it- 
self to the battle. She fought with mercenaries and with 
hirelings, and encountered frequent defeat. Her first re- 
verses were in Sicily, of which we have mentioned the un- 
certain war. 

238. Ctbene (Cyrenaica). — Agesilaus, who assumed the 
name or title of Battus, a Lacedaemonian, led the Greeks to 
this beautiful region of Libya (b.c. 631), and in defiance of 
the haughty notion of the Spartan, commingled with the 
native race. In that healthful seat commerce took its sta- 
tion, and after accessions, from Ionia, and every other dis- 
trict of Greece, prosperity and affluence, and science and 
taste, as well as arts, adorned Apollonia and the other 
cities of Pentapolis, of which splendid ruins are still found. 
For 500 years, between. Carthage and Egypt, notwithstand- 
ing intestine wars and fq^ign treasons, and massacres and 
direful revenge, such was the energy of commerce, that 
foreign invaders were repeUed, and Apollonia flourished the 
centre of merchandise for a widelv-extended realm. But 
Cyrene and Apollonia dwindled under the fostering care of 
Borne. 

239. CiECiTMNAViGATiOK OF Afbica, which occurred in 
this interval, belongs to the history of Phoenicia ; for although 
the expedition went forth under the auspices of the Pharaoh 
of Egypt (Necho, B.C. 606), it was performed by Phoenician 
mariners in Phoenician ships. 

240. Internal evidence carries conviction of the truth of 
the story to every unprejudiced mind. It is more definite. 
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and not less attended with romance, than their indubitable 
voyages in the reign of the Jewish Satrap for the pro- 
ducts of Monomotapa and Ind. Like other information of 
Herodotus, discredited by ignorance and bigoted priests, it 
has found confirmation or explanation in the experience of 
modem times. The sun was seen to the north, and the 
ships which sailed &om Suez returned by the Mediterranean 
Straits. 

241. Nor was it regarded as romance in the days in which 
it was accomplished. It became impossible to commerce to 
frequent the voyage, as all things are deemed impossible to 
the merchant which do not promise a commercial reward. 

242. The length, and danger, and unproductiveness of the 
voyage proscribed its repetition in the pursuit of gain ; but 
that it was not deemed impracticable is made manifest by 
the commutation by Xerxes of the sentence of death passed 
on his nephew, to the performance of an expedition in the 
reverse direction, in which he failed, but Gama succeeded. 
In the narration of his voyage, the Persian described the 
pigmy bushmen dwellers of the regions of the Cape. 

243. Tybe.— Unfold the map again (b.c. 587). 2200 
years before this was seen the temple of Melkarth in the 
midst of the daughters of Zidon. 

244. Samaria has wept in her ashes during 150 years. 
The Assyrian smote her, and carried her emirs into cap- 
tivity. Jerusalem exulted over the destruction of the re- 
bellious fane. 

245. Thou, too, art smitten, insulting Salem (b.o. 587) ; 
thy children weep beside the waters of Babylon ; the flames 
have devoured thy shrine. 

246. Assyria, the destroyer, Assyria, empress of empires, 
the mighty Nineveh, the confluence of nations, has fallen 
(b.o. 606) before the insurgent Mede. 

247. The dynasties of Damascus have passed away. 
Syria, and Canaan, and Palestine, from the desert to the 
margin of the sea, have been swept by the Assyrian, the 
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Scythian (b.o. 634-607), and the Bahjlonian desolations; 
the temples of Melkarth and Astarte alone survive. 

24:8. The armies of the Chalds^an are marshalled around 
the merchant city. The prophets of Salem pour forth their 
denunciations against thee, and the vials of their wrath on 
the regions of the Nile. !For thirteen years thy palaces have 
resounded with the clangour of arms ; but thy navies guard 
thy island, and ride triumphant on the sea. The Lydian, 
and the Lycian, and the Persian hang their shields on thy 
bastions, and array their thousands on thy walls ; the squad- 
rons of Togarmath are mounted in thy streets, and the 
Egyptian hosts are advancing. 

249. Yain are the denunciations of the prophet; the 
fury of his hatred is vain. The armies of Babylon are reti- 
ring ; the siege of the merchant city has failed. 

250. Maeseilles (Massilia). — About 600 years before 
the Christian era, the Phocaeans, who were then rising into 
maritime power, and to whom, from 676 to 532, is ascribed 
the sovereignty of the sea, under Euxenus, who had already 
contracted a friendship with the ruler of the place, settled 
on the southern coasts of Oaul, not far from the mouth of 
the Khone, and there founded Massilia, now represented by 
the flourishing town of Marseilles. 

251. It is obvious, from the story of the settlement, that 
the PhocsBans had previously visited these parts. Probably 
they had established such commercial relations as rendered 
them welcome guests. 

252. There they formed an emporium, which, next to 
Carthage and Carteia, became the most important seat of 
commerce, and the most prolific centre of colonization for 
the "West. 

263. Domestic troubles, and the invasion of Cyrus, com- 
pelled the PhocsBans, about sixty-six years afterwards, to quit 
their native seats ; they planted, or endeavoured to plant, a 
settlement at Alalia, in Corsica, and successfully encountered 
the combined Carthaginian and Etruscan fleets. But the 
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Ticinity of these formidable nations compelled them to 
abandon the enterprise, and to add their numbers to the 
settlement of their brethren in Marseilles. 

254i. From this time Massilia flourished. We hear 
nothing of her wars ; but her minor towns, scattered from 
Liguria to Spain, excluded the Funic merchants from the 
whole south coast of Qaul. 

255. She spread her civilizing and enriching influence to 
the very north of the mainland, and established colonies or 
factories opposite the British shore, from which she carried 
on a lucrative commerce with the southern coast of England, 
and derived from Cornwall in that direction the much- 
coveted tin. Nor was that the only product. We hear of the 
import of lead ; and the vicinity of her merchants, residing 
among the Veneti (in Brittany), not very far from the outlet 
of the Baltic, afforded the opportunity of purchasing amber, 
still more coveted than tin. 

256. While the vessels from Carthage and Carteia 
reached the Cassiterides by sea, the British exports, brought 
across the Channel, were conveyed in about thirty days 
from the north to the southern ports of Erance, and thence 
distributed to the east by the ships and customers of Mar- 
seilles. 

257. She, 150 years before the Christian era, was pressed 
by the transalpine Ligurians, and called for the aid, and, 
as a consequence, submitted to the sovereignty, of Eome. 
Her devotion to commerce, her convenient situation, and 
her pre-established connection with the coasts opposite to 
Albion, preserved to her the commerce which the defeated 
Carthaginians lost. 

258. Natjceatis. — The Greek pirates infested Ehacotis, 
and, according to their habit, combined pillage and com- 
merce along the Egyptian coasts. The Pharaohs strove to 
exclude them from their shores ; but (b.c. 550) Amasis, to 
suppress piracy and encourage traffic, permitted Milesians 
to found a city in the Saitic nome on the eastern bank of 
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the Canopic brancli of the Nile, — a city which stood, when 
Alexandria was founded, perhaps hy reason of the extension 
of the alluvial land, fiill thirty miles from the sea. Like the 
Hanse Towns and other great cities of Europe, it enjoyed, 
by grant from the Pharaohs, the rights of self-government 
in the midst of a sovereign state. Though founded by 
Milesians, its population and prosperity were advanced by 
immigration from all parts of Greece. Its manufactures 
were porcelain and peculiar wreaths of flowers. Its prospe- 
rity knew no check till imperial Alexandria arose. 

269. Athens, daughter of Cecropia (b.o. 1586), hybrid 
of Hellenic and Phoenician descent, birthplace of sDsthetic 
beauty, school of wisdom and the elegant arts ; for a 
thousand years thou hadst quietly and silently prospered, 
and weathered the storms which threatened, or broke upon 
thine or thy adjacent lands. The days of thy triumph, the 
days of Marathon (b.c. 490) and Salamis (b.o. 480), the morn- 
ing of thy pride and ambition was the prelude of thy glory, 
and of thy speedy fall. Thy ships of commerce are con- 
verted into ships of war, and assert a piratical sovereignty 
on the sea (b.c. 477-413). Thy long walls are prepared 
(B.C. 456) for the defence which had been better maintained 
by thy forces engaged in invasion and foreign exploits. In 
thy pride and in thy glory, while everything is beautiful 
within thee, while Pericles rules, and the defamed Aspasia 
surrounds thee with a halo, thou art rushing upon ruin, and 
verging upon thy fall. — For sixty-four years only endured 
her splendid dominion, among the shortest and brighteut 
eras of empire. The relics of the disordered army and baffled 
vessels winch fled from Syracuse (b.o. 413-412) could no 
longer support her usurpations, or maintain dominion on 
the sea. Her power had departed before Lysander at 
jEgos Potamos took her navy while its sailors were taking 
their lunch. 

260. Cabthaoe. — During the early period of her contests 
in aid of her Sicilian allies, Carthage expanded her naviga- 
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tion and colonies with a boldness standing in strong con- 
trast with her want of energy in war. 

261. She (B.C. 450) dispatched Hanno, not to discover, 
for she must, since the voyage of her forefabhers in the time 
of Necho, have known, but to colonize, the African coast 
beyond the Pillars of Hercules, with sixty ships, bearing 
3000 persons, including women and children, on board. The 
numbers indicate emigration to known places of settlement 
rather than in search of a home. These were settled, in 
various positions, from Abyla to Ceme, that is, from Ceuta 
to somewhere about the mouth of Senegal. 

262. About the same time, Hamilco was dispatched, but, 
probably, rather for discovery and commerce than for 
colonization, with a considerable squadron along the north- 
western coast of Europe, and obtained considerable infor- 
mation of this region : indeed, it must have been to a con- 
siderable extent well known to their compatriots of Gades, 
and the other settlements in Spain. 

263. E.03CE began her career with the destruction of com- 
merce, in the subversion, or on the wrecks, of a magnificent 
city, which may be called primaeval Rome, — a city which 
had constructed for her relief, in an unhealthy, and often 
inundated situation, with an enormous population, sewers 
adequate to the exigencies of Babylon, or the metropolis of 
the British realm, — sewers such as London is now first about 
to form, — sewers for which the tents of Eomulus and the 
shanties of the Palatine, and even the cottages of the pa- 
trician owners of five- or six-acre farms, during the cazique- 
dom of Servius TuUius and Tarquin, had no more occasion 
than the inhabitants of a country town ; works of which it 
is obvious that the Bomans were ignorant, when, after the 
conquest of Brennus, they built their streets crosswise above 
them. The whole Roman territory, at the time to which 
these stupendous works are usually ascribed, was less than 
those of some modem landed proprietors. The fee-simple 
of her possessions, from 60,000 to 100,000 acres of by no 
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means good land, would not have paid the wages of the 
the workmen who constructed these works, even if they had 
workmen of adequate skill. 

264. The port of Ostia, dependent on its vast artificial 
accommodation, was adapted to a great merchant city, not 
to the martial clowns of regal Borne. They had neither the 
wealth, nor the labour, nor the talent, nor the need, nor the 
thought, which could devise, perfect, require, or desire such 
a port for such a town. 

265. The Somans were never a commercial people ; they 
had no genius for traffic ; they sought not to earn by indus- 
try what they might obtain by force. 

266. Tybe. — Once more must we turn our eyes upon 
Tyre. The mother of nations sits desolate ; the merchant 
city is once more besieged. Another monster, more fierce 
and more successful than the Babylonian, has set forth on 
his career of conquest, by murder, rapine, and desolation to 
acquire the name of Hero and the appellation of Great. 

267. The Macedonian phalanx has occupied the shores, 
and a huge mole of rock and rubbish is creeping irresistibly 
forward to the island gates. A ruthless and passionate boy 
has doomed the city, deemed eternal. After 2500 years of 
wealth and power (b.o. 332), her race of glory is run. Her 
supremacy is transplanted. Alexandria shall enjoy her 
commerce, and immortalize the destroyer's name. 

268. Alexandria. — Was it that mad boy's wisdom, or was 
he taught it by a prophetic seer ? The desolator of nations, 
the destroyer of Tyre, the conqueror of Naucratis, from which 
perhaps the shore had too far retired, saw that nature had 
created the beach between the ocean and Lake Mereotis for 
the emporium of merchandise between India and the West. 
The refuge of the rover was destined to be the imperial 
city. Its founder passed away, his undigested empire dis- 
solved ; but Alexandria became a royal city, spacious and 
noble, and rich and proud. She became, and remained 
during the whole reign of the Ptolemies, empress of the 
Mediterranean trade ; and during the reign of Eome she 
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must be so, for Eome must frequent her harbours or starve. 
But the Athanasian and the Arian are deluging her streets 
with blood, and gorging them with slaughter, in their ruth- 
less strife. Her ports are empty, her streets are desolate, 
her libraries and palaces are in decay. Amrou, with his 
hosts from the desert, has seized the depopulated town. 
Por awhile she mourns in desolation, her prosperity for 
awhile has passed away, the Arab and the Abyssinian sup- 
planted her, until the Caliph restored her ports, and invited 
the Christian and the Moslem, with equal privileges, with 
equal benefits, with equal hospitality, to the harbour of the 
reviving town. Alexandria breathes again ; and although the 
bold mariners of the West have found a wider passage, 
Alexandria has been, and must be, a thriving town. 

269. Caethage and Eome. — Almost the first communi- 
cation which Carthage received from Eome as a considerable 
power, was the solicitation of her alliance against the king 
of Epirus, who threatened to trample down Italy with the 
Grecian phalanx and the Oriental machinery of war. 

270. In the year B.C. 509, and again in B.C. 348, Carthage 
had entered into treaties with Eome ; but inasmuch as they 
referred chiefly to the rights of navigation, to the mutual 
exclusion of the shipping of the two nations from certain 
districts of the coasts of each other and their respective al- 
lies, and as Eome had scarcely a harbour or a ship, it is just 
to infer that they were among the common form conven- 
tions between Carthage and the Etruscan States. 

271. But the advance of the descendant of Achilles in 
support of the Sicilian and Tarentine descendants of Greece, 
united Carthage and Eome in a common cause. The west- 
ern empires, as they may be deemed, entered into a defen- 
sive and offensive treaty. Carthage was to furnish the ves- 
sels of war, for the Eomans had none to supply. 

272. Punic faith observed the treaty, the vessels of Car- 
thage defeated the Epirote's fleet ; but Pyrrhus landed again 
in Italy. Eome repelled the elephants of India, the legions 
routed the phalanx (b.o. 274). Eome extended her empire, 
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the dynasties of Magna Grsecia went down before her. She 
swelled with pride and ambition. Her first war with Car- 
thage (b.o. 264) followed. She armed herself for the sea ; 
she was at first victorious, from time to time baffled and de- 
feated; but it was impossible that merchants with their 
mercenaries should vanquish the children of Mars. In 
241 B.o. ended, in the discomfiture of Carthage, the first 
Punic war. 

278. Sicily and the sea were the battle-fields. Some 
aided Syracuse to enthral, and at length to enslave her. 

274. The war with Carthage was terminated by treaty, 
which was violated by Eome. Sardinia (b.c. 237) rebelled 
against Carthage; Eome broke her contract and seized 
upon the coveted isle, and upon Corsica, which Etruria had 
ceded to Carthage ; thus demonstrating the distinction be- 
tween Boman and Funic faith. 

276. Battles had bred warriors, and the princes of Car- 
thage were inflamed with ambition and revenge. The loss of 
her sister-colonies excited the merchants. Sicily was almost 
ravished from her, Sardinia and Corsica were irretrievably 
gone. She associated or compelled her kindred colonies of 
Spain into schemes of ambition and conquest. Her aggran- 
dizement there, and her confederations with other enemies 
of Italy, brought on (b.c. 218) the second Punic war. The 
Africans, the Spaniards, and the Gauls scattered the legions 
at CannsB; the battalions of Hannibal threatened the impe- 
rial city, and Italy lay prostrate at his feet ; but the genius 
of Eome prevailed. Carthage was vanquished (b.o. 201), 
surrendered her foreign possessions and her navy, and ran- 
somed herself at an enormous price. Commerce redeemed 
the ransom ; but Eome had elevated a ruthless and unscru- 
pidous neighbour, and made him her ally, and an engine of 
disturbance and oppression to the devoted town. 

276. The encroachments of Massinissa, and the perfidious 
plotting of Eome, involved Carthage in an inevitable inva- 
sion, called the third Punic war. 
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277. Carthage must be destroyed ; Cato and Borne have 
decreed it (b.c. 149). Carthage had flourished as a trading 
city, but was now despoiled by the Numidian of half her 
AfHcan domain ; even XTtica had revolted, to evade the ter- 
rible decree. £ome had become the mightiest of nations ; 
in the fields of Gaul, of Greece, of Asia Minor, and Spain, 
her armies had acquired the perfection of discipline, and 
often victorious, became trained to carnage and rapine, and 
ruthlessly ready to execute any judgment which would bring 
them spoil. Carthage was rich, but powerless. Unable to 
compete with an A&ican prince, she could no longer en- 
counter the legions ; she could only fight the battle of de- 
speration, she could not avert her doom. 

278. In 146 b.o. perished the daughter of Tyre and Sidon, 
the mother of colonies, illustrious for the diflusion of wealth 
and the blessings of commerce, as Bome was famous for de- 
yastation and the glories of war. Forced at first by the Si- 
cilian Greeks, and afberwards by Fyrrhus and Home, to de- 
part from her peaceful vocation, and to resort to the con- 
gress of arms, she proved unequal to the conflict, was humi- 
liated in her first war with Sicily, vanquished in her firest 
war with Bome, plundered in the second, and iu the third 
perfidiously destroyed. 

279. And when she fell, though her glory and her sove- 
reignty had long before departed, and her commerce had 
greatly decayed, the circuit of her walls was twenty-three 
Boman miles ; her inhabitants were seven hundred thou- 
sand, industrious and wealthy, nut like the pauper-pen- 
sioned inhabitants of Bome. The magnificence of what they 
had ruined astonished the barbarians who despoiled her; 
but the description of her harbours, her docks, and her 
quays, the palaces of her merchants, and the habitations and 
manufactories of her citizens, must be sought elsewhere. 

280. BhitaIn. — Before the voyage of Hamilco, perhaps 
before Carthage was built, from Carteia, or Gadir, the Phoe- 
nicians visited the English coasts. From that period the 
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Tjrian settlers in the west, and possibly ships from tbe pa- 
rent state, obtained from tbe Cassiterides tbe mucb-appre- 
ciated tin. If tbese were tbe Scilly Isles, it is not credible 
that vessels wbieb crossed tbe sea to visit tbem did not 
searcb for all tbe products obtainable along tbe adjacent 
coasts. Tbe Phoenicians and tbeir descendants did not for 
centuries confine tbeir commerce to a single subject or a 
single point. We may feel assured tbat whatever coidd be 
procured in tbe southern regions of England, perhaps in 
its western, and on the opposite Irish lands, worthy of 
transport to Syria, to Africa, or Spain, found its value in 
eastern merchandise, and stowage in Phoenician ships. 

281. For many centuries Tyre and her children kept tbe 
precious commodity to themselves. 

282. About this time (b.c. 300) colonists or agents of tbe 
Massilians bad established themselves on tbe Continent, in 
Brittany, opposite tbe English coasts. They purchased tbe 
tin from tbe far west, at an island called Mietis, perhaps St. 
Michael's Mount, conveyed it along tbe southern coasts, 
and, to avoid the Punic cruisers, overland to Marseilles, for 
distribution to Italy and the eastern world. 

283. Before this (b.c. 814) Pytbeas, a navigator from 
Marseilles, bad coasted at least one side of Britain and its 
northern isles, and penetrated some distance up tbe Baltic, 
whence he carried back unquestionable evidences of bis 
voyage. 

284. As Carthage waned and fell, tbe British commerce 
passed to the merchants of Marseilles and tbeir colonists 
and agents on tbe Gallic shore. 

285. There is no history, in tbese ages, of the north of 
Gtiul. Erom time to time we obtain a glimpse of tbe coast, 
and a vague notion as to what its inhabitants then were ; 
but through what phases they had since tbe last inspection 
passed, will ever remain untold. 

286. Tbe Veneti (b.o. 100) were settled in tbe north-west 
coasts of (Jaul (Brittany), and carried on tbe traffic wdth 

r 2 
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the English, in Kent and at Mietis, in tin and lead, and the 
paltry pearls which tempted CsBsar, and corn, cattle, hides, 
and slaves, paying for them with implements for agriculture, 
trade, and war, and the luxuries and finery in which the 
half-reclaimed savage delights. 

287. The Veneti were probably descendants from Mas- 
silians, blended with the people among whom they came, as 
the Massilians were the descendants of the intermixture of 
Gkiuls and Greeks. They were regarded by some as a Bel- 
gic, by others as a Batavian race. They had (b.c. 55) grown 
powerful on the sea, they had imposed a transit duty on 
foreign craft. Their ships were of oak, proof against the 
rostra of the Boman galleys ; high fore and aft, their stems 
overlooked the castles on the Boman decks ; their sails were 
of leather, and their cables were formed of iron. 

288. AwciEWT Ships. — ^We have already given, from 
Macpherson, a description of an ancient Mediterranean ship 
of war. Naval architecture in this department had not 
greatly improved. As many experiments as in modern 
times, but not in such rapid succession, or on so large a 
scale, had been tried. The number of banks of oars had 
been from time to time increased ; and again, from time to 
time the larger vessels had been razed and cut down ; but 
in the latter part of the third century before the Christian 
era, they began to construct ships for transports, for pa- 
laces, and for trade, almost as unwieldy, and quite as un- 
couth, as any prodigies of modem times. Hiero, King of 
Syracuse, with the help of Archimedes, constructed a galley 
of twenty tiers of oars, carrying three masts, adorned and 
embellished as a palace, and surmounted with a castle and 
fortifications. Ptolemy built two rival monsters, one for the 
river, the other for the sea; the former 300 feet long and 45 
broad, the latter 420 feet long and only 57 broad, each fur- 
nished with two heads and two stems, like an edifice erected 
on two New Zealand war-canoes or river-scows. The latter 
carried 4000 oars, in 40 tiers, and affected to accommodate 
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4000 rowers, 2850 soldiers, and a swarm of scullions, bang* 
ers-on, and cooks. That the rowers rowed, or that the 8ol« 
diers fought, we are uninformed ; but we are told that for 
awhile the monument of pride and folly was immovable 
from the stocks, until a Phoenician engineer constructed a 
canal by which she was conducted towards the sea. 

289. Adule and Axum. — In the first century of the 
Christian era, towards the southern extremity of the Bed 
Sea, on its western coast, while the oriental trade of Alex- 
andria was depressed under the Boman sway, reappeared 
for awhile from the darkness in which it had been for eight 
centuries enshrouded, the ancient realm of Ethiopia, the 
land of Tirhaka, the conqueror of Thebes and of mighty 
Noph, the deliverer of Jud»a, the angel that destroyed the 
Assyrian host. For five hundred years, as the power of 
Bome and the commerce of the Mediterranean with the 
East still further declined, Adule, the seaport of the mag- 
nificent Axum and Coloe, grew up and flourished, became 
the emporia of India and of Taprobane, and conferred on 
Abyssinia riches and commercial fame. Adule is now in 
decay, a pillar and a few sculptured stones of Axum re- 
main, and Abyssinia is the battle-field of semi-barbarian 
tribes. 

290. Unroll the map of the northern and the western 
nations, and of the external and the frozen seas. A thou- . 
sand years before the reig^ of Bomidus, beyond Calpe and 
A by la, the Straits of Gibraltar, the Pillars of Hercules, 
stood his temple, the sanctuary of Melkarth, the Phcenician 
fane. Not far within, these straits Carteia, not far beyond 
them Gades, Tartessus, the entrep6ts of traffic in tin, im- 
ported to Tyre and to Sidon to harden Egyptian chisels, 
and to adorn. the shield and the helmet, long before the era 
of the Dardan war. 

291. There is a cloud upon the ocean, and a mist upon 
the shore. We see dimly and indistinctly, century after cen- 
tury coming into view, Phoenician and Punic colonies and 
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factories dotted aloDg the western coasts of Afirica to, and 
perhaps beyond, Cape Bojador. There are the Fortunate 
Islands, the. Canaries, or Madeira the beautiful, distant in 
the sea ; there, far beyond, is the vast Atalantis, vast be- 
cause unexplored ; there are the Elysian fields, the gushing 
fountains and pellucid rills ; there are the Hesperian gar- 
dens, gorgeous with their golden fruit, a heaven for super- 
stition, and for the philosopher a Utopian state. 

292. Look along the coast of Portugal and the Cantabrian 
shores, and along the western side of Gaul, and the lands of 
the BelgsB and the Batavian fens. Have the Syrian ships been 
arrested in their ports ? has Carthage sat still ? have the 
Carteian and Gadesian merchants for a thousand years for- 
got their craft and loitered in their ports ? There were cities 
and there was commerce, and there were silver and gold, 
and industry and prosperity, and wealth in Spain ; Gkuiea 
became of European cities second only to Home. Were the 
other seaports uninhabited, and the other harbours silent, 
while the Phoenicians were in the land? From point to 
point, especially on the coast opposite Britain, factories 
and settlements of the Sidonian race were unquestionably 
planted ; we see them not, but there they must have been, 
and near them are their rivals. The emigrants or agents 
from Massilia have built their warehouses on the north- 

. western seacoast of Gaul, competing for the trade of Britain 
and the amber of the Sarmatian Sea. There are the Yeneti, 
with their well-built ships. 

293. There looms Scandia in the distance. The gulf and 
the North Sea and the Frozen Sea almost surround her, she 
may well be mistaken for an isle ; and there are the scat- 
tered islands of the west, and there, among the Orkneys or 
the Shetlands, is remotest Thule. All these are as vet seen 
faintly, the people clambering their wild rocks, or in their 
small craft waiting for the deluded fish, or pui'suing the 
seal, — avocations they are soon to relinquish for a fiercer 
sport. 
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294. There lie plainly before us the south-eastern parta 
of Hibernia, and, as clearly seen, the Cornish coasts ; there 
is that islet at full tide, now St. Michael's Mount, where 
Gadesian and Massilian merchants are busy weighing tin, 
and bartering for it weapons and implements from their own 
forges, and spices and £ne textures from Araby and Ind. 
The mingled progeny of Syria and Spain have commingled 
with the Celts of the Damnonian shore. The Boman his- 
torian recognized in the swarthy complexion and curled 
hair of the Silures the aspect of the Iberian race. 

295. It is not improbable that there was some resemblance 
between the British, and a greater between the Hibernian 
and Etruscan tongues. It is not improbable, for they were 
all of Aryan descent, that the Irish and the Tuscan were 
borne into Europe by the same or a nearly contemporaneous 
wave, the former passing westward to Gaul and Britain, and 
the latter southward into the Italian lands ; or perhaps the 
British were of a subsequent inundation, possibly that which 
impelled Brennus upon Etruria and Eome, and carried the 
Britons into England, and the Irish thence to their Emerald 
Isle. How far the one or the other of those languages may 
have been affected by mixture with that of the still earlier 
possessors of the lands, the Biscayans or the Fins, is rather 
for the philologist than for the history of the sea. It is 
probable that the Phoenician element impregnated both the 
Etruscan and the Irish dialects, and gave them the same 
means of exhibiting their language, and the same or similar 
additions to their speech, and that the Erse may assist to 
unfold the secrets of the Tuscan tongue. 

296. The supposed island of Scandia, and the islets in the 
north-west, were the seats of the northern hives ; not that 
they were prolific, as hath been assumed, but their pastures 
were barren, and their rocks were bare, and their forests 
were unsubdued. The progeny which clustered upon them 
could find scant sustenance either m the sea or on the shores. 
The greater swarms had proceeded from the mainland, but 
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even from the islands the starving population were compelled 
to issue in search of more fertile regions and better cultivated 
fields. 

297. The mainland of Caledonia, the northern parts of 
Hibemia and of Britain, were occupied by equally needy, 
adventurous, but indolent tribes. Enterprising and intrepid 
in war and in plunder; active in sudden and spasmodic 
exertions, but intolerant of the labour which would by in- 
dustry provide the ordinary comforts of life, or even culti- 
vate the ground. 

298. All these regions lay expanded before, though dimly 
seen by the Roman eye. Thule, says Pomponius Mela (lib. iii. 
c. 6), is opposite the shores of the BelcsB ; it is celebrated in 
Greek and Boman verse, inasmuch as the sun comes forth 
to set but for a short period, for the nights pass quickly 
away, although as dark as elsewhere in winter, they are lucid 
in summer ; since the sun, at that time raising itself, although 
unseen, illuminates the nearest regions with its neighbour- 
ing light. At the solstice indeed there is no night, for at 
that time becoming more manifest, the sun not only displays 
its radiance, but even a considerable part of its disk. 

299. From the Euphrates to Thule, except the Scandina- 
vians and their pirate boats, almost all was subject to Eome. 
From the Euphrates to Chryse, the still less determined 
eastern limit of the world, the Persians, and beyond them 
nations almost fabulous in place and power, sent by sea to 
Arabia, and to the Euxine and Mediterranean ports by cara- 
vans, commodities rare and costly, according to the distance 
from which they came, and the circuitous or feeble means by 
which they were conveyed. 

300. But beyond Thule, the eye of a philosopher, guided 
by that speculation which realizes prophecies, discerned the 
distant wide-spread coasts which Columbus discovered, and 
to which another gave his name. Seneca, in the reign of 
Nero, prophesies through the lips of the Colchian Medea at 
the altar (Medea, 1. 375) :— 
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• 

" Bevolving years shall bring the day, 
When nature loosened by the sea, 
Th' expansive earth shall spread abroad, 
And sailors o'er the watery road 
To trading nations spread the sail. 
Far, far beyond remotest Thule/' 

• 

But almost a thousand years of barbarism and nigbt, with 
centuries of evening and morning twilight, were to intervene 
between the enunciation and fulfilment of this, one of the pro- 
phecies which has been most literally and accurately fulfilled. 

301. We have described the ships of the Veneti, which 
occupied the north-west coast of Gallia when Csasar crossed 
to the British isle. But not such were the ships with which 
the credulous Selden believed that Britannia then ruled 
sovereign of the sea. Her vessel was a thing of wicker and 
of canvas or hide, which would hardly bear the warrior, who 
could carry it more lightly than his shield. The type of 
this primeval British navy may be seen on the coasts of 
Wales or Ireland, when you are close enough to see it, au- 
daciously encountering the sea — not surely degenerated, nor 
much improved. For combat — to it an African canoe is a 
sloop of war, a New Zealand periagua a line-of-battle ship. 

302. Britain had no manufactures to export. Shipping 
will not thrive without an export trade. Her chariots were 
perhaps home-made ; their adornments were imported by 
foreigners, and paid for in tin, lead, com, and prisoners of war, 

303. "After the Eomaais came to reside among them" 
(says Tacitus), " they began to cultivate the language of their 
conquerors and to emulate their dress, and gradually devi- 
ated into a taste for those luxuries which stimulate to vice — 
porticos and bagnios and the elegancies of the table ; and 
this, from their inexperience, they termed politeness, whilst 
in reality it distinguished them as slaves." 

304. These censured luxuries must however have stimu- 
lated industry as well as vice, and have led to the creation, 
as well as to the display, of wealth. The more barbarous 
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tribes were for awhile pent up more and more closely in 
the North, and Britain lost perhaps less, and gained perhaps 
more, than any other country which fell under the dominion 
of Home. The foreign merchants could exercise their trade, 
and, for the sake of the Eoman owners, arts and agriculture 
obtained some protection. Albion became a temptation to 
the starving Northman and the hungry Scot. 

305. Even while Diocletian and Maximian sustained the 
power of Rome, assaults from the northern regions were 
made upon the coasts of this enriched and enervated land, 
and on the opposite and equally enervated land of the Bel- 
gians and the Gauls. 

806. Carausius gathered a navy (285), the like Britain saw 
not again for more than twelve hundred years. For a season 
Britain was sovereign of the sea, but her empire was tran- 
sient as the genius who founded it, and within a century from 
his death, her coasts, from north to south, from east to west, 
except when occasionally rescued from destruction by the 
presence of the eagles of Julian (360), lay prostrate and a 
prey ; her youth were banded in foreign battles, in the inva- 
sion or defence of regions in which she had no interest, to 
perish in distant lands, while their altars lay desolate, and 
spoilers ravaged their homes. 

307. The destruction of the Eoman empire was no per- 
manent loss ; it was a necessary check. It was requisite 
that the stern and ferocious character should be eliminated 
from what was regarded as civilization in her day. It was 
hastened by a religion which sapped the foundations on which 
that empire was built, and substituted the acrimony of eccle- 
siastical controversy for political skill. The stern habit of 
the warrior was superseded by the gorgeous garment of the 
priest. But the fierceness of character remained, and was 
often exacerbated by religious zeal. 

308. The Ostrogoths and the Visigoths, and the Vandals 
and the Swedes, the homogeneous nations of a hundred 
names, were closing in the confines and breaking down the 
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boiindaries, and subduing and partitioning the provinces of 
disintegrated Eome ; and the still more horrible Huns were 
swarming from the East when the last of the legions (427) 
left the British shores. The Scots and the Ficts overran 
the province, and the cry of the defenceless people to the 
patrician ^tius (4i4i6) arose in vain. 

309. Ok the Disbuption op the Eomak State, the 
republics of Italy first present themselves to our attention. 

Venice became powerful on the north-eastern coasts in 
the Adriatic. 

Genoa next presents itself as growing into importance in 
Liguria. 

Amalfi attained considerable influence from her situa- 
tion on the south of that promontory which divides the 
beautiful Bay of Naples from that of Salerno. 

Pisa between the two, on the banks of the Amo, became 
again the emporium c^ the trade of ancient Etruria. 

Livonia, or Leghorn, arose further south, on the Tuscan 
coast, where it still maintains a respectable commerce. 

Marseilles still flourished, and grew in prosperity, on the 
south of Gaul. 

Barcelona attained a place among the seats of commerce 
in the southern regions of Spain. 

The Euxine, at. first under the Tartars, and successively 
in connection with Venice and Genoa, resumed the com- 
merce which there had settled under the auspices of Phoe- 
nicia, and flourished with the colonizations of Miletus and 
the Asiatic Greeks. 

Alexandria, which had grown rich under the Ptolemies, 
retained a portion of its wealth during the reign of Eome, 
prospered under the Caliphs, and has maintained, with 
various fluctuations, an important mercantile station to 
modern times. . 

310. The incessant wars which attended the dissolution 
of the realms of Eome, and raged between the commercial 
republics and their neighbours, disturbed, and from time to 
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time altered the possessions of the Mediterranean, the 
Black Sea, and the Levant ; but the transfer of commerce 
from those regions was mainly occasioned by the maritime 
enterprise which had sprung up in the Western States, and 
the discovery of the passage to India by the Cape of Good 
Hope. 

311. During those wars the peoples of the north-west 
and west of Europe were growing into trading communi- 
ties, and becoming commercial nations. 

312. Before the year 1020 the pirates of Scandinavian 
descent had intruded themselves into the Mediterranean, 
and begun to settle in Sicily and the seats of the Tyrrhe- 
nians. But they were more inclined to reap than to sow 
the harvest of trade. 

313. Eavenna, though selected by Augustus as the sta- 
tion of the largest division of his navy, though adorned and 
furnished forth at enormous expense, and destined for a port 
of the sea, could not resist the law of Nature. A grove thrives 
where the ships of the Emperor were harboured, and the 
silting up of the sands has removed her still further and fur- 
ther from the waters over which she was intended to preside. 

314. Whilst a port of the CsBSurs, the retreat of their 
timid successors, the metropolis of the Goth, or the capital 
of the exarch, Eavenna could not, — and, of course, when 
the thrall of a pontiff she could not, — become commercial, 
she could not thrive. 

315. Venice. — The Veneti were an ancient people, pro- 
bably of the race which had erected the cities of Etruria, 
and grown great upon the sea. But the plains and marshes 
north of the Po, formed chiefly of the rich alluvion of 
many rivers, were the proper seat for agriculture, and ill 
accommodated for the business of the sea. 

316. Their language differed, but their manners agreed 
with those of their Gallic neighbours. For ages they had 
maintained their lands and their freedom against those 
neighbours, and the neighbouring Tuscans, and the Taren- 
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tines from the South. They had saved Borne by invading 
the Gauls when the army of Brennus threatened the Capitol. 

317. Their domains and their independence yielded to 
the legions ; but industry and a grateful soil had created 
cities and opulence in Yenetia, until the barbarians came. 
She lay in the march of, and was plundered and devastated 
by almost every invader ; but industry endeavoured to re- 
store comfort after wealth had been ravished from her, and 
she struggled against adversity till Attila with his Huns, 
the most frightful and ferocious of exterminating hordes, 
descended upon her plains. 

318. The desolation of Venetia was complete. Her mise- 
rable inhabitants fled (about 452) to the heaps of alluvion, 
little more consistent than the mixture of mud and water 
which lay between them and the shore ; but the shallows 
afforded protection landward, and intricate shoals afforded 
protection seaward, and freedom and industry found sub- 
sistence in fishing, and the beginning of nches in the manu- 
facture of salt. 

319. The deposits, which could hardly be called islets, 
were rendered firm and connected by incessant labour and 
skill. In houses alike humble her magistrates were ap- 
pointed and her citizens dwelt. The vessels grew larger 
and larger ; they ventured up the rivers, which had belonged, 
and were destined again to belong, to them, to exchange 
their salt for clothing and animal food ; they began to ven- 
ture upon the sea. The spirit of commerce supplanted the 
genius of agriculture. Within seventy years they appeared 
a well-organized community, with a considerable merchant 
fleet. 

320. They were respectful to the ruler of the West, they 
owned faint allegiance to the emperor of the East, but they 
retained the freedom of their persons, and the regulation of 
their affairs. The prudent merchant, the adventurous 
mariner, the industrious artisan, who fled from the troubles 
of Italy, found in these improving islands safety and a home. 
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321. In two more centuries her ships were trading in the 
ports of Sicily, of Syria, of Asia Minor, and the Tauric 
Chersonese. She brought home the merchandise of China 
and India, the manufactures of Constantinople and of Tyre, 
and exchanged them for Baltic amber and for Spanish 
silver and gold. 

322. In less than another century she encountered (804) 
and routed the armies and navy of Pepin, the mighty leader 
of the Franks, and thenceforth proudly asserted her inde- 
pendence of the East and the West. 

323. But the warriors of Allah, who would acknowledge 
only one God, who had subdued the idolaters of Asia, and 
were trampling on the idolatry of Europe, had embarked the 
Crescent on the sea. All nations quailed before them. The 
navy of Venice was defeated (839), her city endangered, 
her commerce dissipated, and her progress for nearly half a 
century (881) held in check. Erom this time she began to 
revive ; within thirty years (903) she defeated the invasive 
Huns, expanded her commerce, in spite of pontifical cen- 
sures trading with Christian and Saracen alike, and protected 
it with a formidable naval power. 

324. Queen of the Adriatic and adjacent lands, courted by 
the Emperor and by all desirous of peace, she had now (1081) 
to protect the waters less against the civilized Saracens than 
the hordes of rovers from the north, who were clustering upon 
the regions of Magna Grsecia and the Sicilian shores, and 
ravaging the sea and every ill-defended coast. 

325. That protection of the Empire had been requited by 
possessions and great commercial privileges in Constanti- 
nople and the imperial dominions. The Emperor took 
offence at a refuge afforded by Venice to the Pope ; the 
offence caused the seizure of those possessions and a war, 
and a victory to the standard of St. Mark, and to the 
Emperor an ignominious peace. The privileges of Venice 
were restored and augmented, and she condescended, less in 
respect for the donor than for the superstition which sane- 
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tified the title, to accept from the protected priest the ring 
with which, in the gorgeous Bucentaur, her Doge went forth 
to wed the surrounding sea. 

326. Venice was ready for any expedition of commerce or 
war where profit was to be obtained. She sent furth her 
galleys with the Crusaders, who paid for their passage, to 
partake in the battle, to take her share, and to purchase that 
of her thoughtless allies, of the conquests and the spoil. 

327. She had become sovereign of Dalmatia and Croatia, 
she had received Ftolemais and other ports and possessions 
as presents, and she had (1173) conquered some Italian 
cities and several Grecian islands for herself. 

328. The culmination of Venice was in the Fourth Cru- 
sade. Sebellion had seized upon one of her towns. Zara 
was in arms. Ambition possessed the minds of the mer- 
chant nobles, gorged with wealth. The Crusaders could not 
pay their passage in ducats; they must satisfy their contract 
by the loan of their arms. Venice had factories to establish, 
and she had injuries or insults to avenge. The Cross must 
adventure against the Cross. Anathema must be bribed by 
the extension of the power and the pride of the priest, by 
the subjection of the Grecian superstition to the Pontiff of 
Eome ; the needy warriors must be bribed by more sub- 
stantial plunder than a desolate country and a marble 
sepulchre could afford, — by the fabulous wealth and magni- 
ficence of the gorgeous Empress of the East. 

329. Constantinople was won (1203), was plundered, and 
given to the fiames. The religious zealots would not forego 
their insulted faith. The bigoted Greeks would not be 
reconciled to the dominion of Bome. They defied the 
thunders of the Vatican. These thunders were, therefore, 
hurled against the warriors for the commission of the 
unprofitable crime. But the sacrilegious warriors had got 
their, and Venice got more than her, anticipated reward. 

330. She became despot of the manufactures and com- 
merce of the Euxine, the ^gean, and the Eastern Sea. Pisa 
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was allowed a humble participation, but war was denounced 
against the Genoese. Venice added to her dominions a 
large portion of the Peloponnesus, and, among others, the 
island of Crete. 

331. During the ensuing sixty years she not only re- 
tained, but increased, in alternate victory and defeat, her do- 
mination in these eastern seas. The rich cities of Caffa and 
Crim passed into her temporary possession, but soon to be 
reft from her by the victorious Genoese. 

332. The A driatic she called her own, and levied and main- 
tained, but with incessant conflicts with Bologna and An- 
cona, and other states, a transit duty for traversing that sea. 

333. Between her and Genoa a fiercer warfare raged, with 
little intermission, till the power of both declined. In the 
middle of the fourteenth century her commerce had become 
restricted ; on the capture of Constantinople by the Turks, 
it expanded and revived ; but her dominions were gradually 
wrested from her by that advancing power, and her Indian 
traffic diverted by the discovery of the passage round the 
Cape. 

334. In 1242, Venice promulgated a code of laws ; but it 
seems strange that, subsisting by commerce, these laws 
were little addressed to the conduct of her ships. The code 
contains some provisions as to freights, averages, and 
seamen's wages, but the conduct of vessels was probably 
governed by the usages derived from the Ehodian laws, and 
exhibited in the collections recognized in Amalfi, Barcelona, 
and other states. 

336. Genoa was the port of the Ligurian Gauls between 
the commercial regions of Etruria and Marseilles. It must 
have been often passed, and probably visited, by the vessels 
of those nations, and, when she possessed Corsica, by the 
traders of Carthage. 

336. But she was not the beloved of Carthage. The first 
of her historical events was her capture by the brother of 
Hannibal on his victorious march. During the sovereignty 
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of Borne, she enjoyed, perhaps, what other ports enjoyed, 
that dilatory commerce which existed while the spirit of 
commerce slept. 

337. But when all institutions had been overturned, and 
the relations of nations had become confused, and every 
city had to trust for safety to her own prowess, and seek 
her individual gain, protected by a difficult approach, and 
dependent on the bounties of the sea, Genoa began to take 
her place among traders, and to enjoy the benefit of her 
maritime situation. 

338. Still, she acknowledged some subjection, or alle* 
giance, to the power which dominated in Liguria, pro- 
portioned, perhaps, to its temporary strength ; she was in- 
cluded within the realm of the Count from 774 to 874, the 
period within which she began to accelerate her rise. 

339. In 80G she conquered Corsica. 

340. In 828, Genoa, Amalfi, and Pisa were carrpng on 
trade with Alexandria, evincing due mercantile respect for 
the fulminations of Eome against all dealings with the Ma- 
homedan race. 

341. In 935, the Saracens seized Genoa by surprise, and* 
in the absence of her fleet, carried away treasure and cap- 
tives ; but the fleet received information, and pursued, res- 
cued their people and property, and took many Saracens 
prisoners. 

342. Genoa, in 950, began to assume a republican form 
of government, and in the next half-century extended her 
trade to Spain, Egypt, Syria, and Constantinople. From 
1017 to 1050, sometimes in alliance, and sometimes at 
war, with the Pisans, she was engaged in Sicily, in Sar- 
dinia, and Africa, against the Moors and Saracens, and 
generally with success. Such had become the ascendency 
of Genoa, that the Emperor of Germany, then on ill terms 
with Venice, congratulated her as the first maritime power, 
and confirmed with his imperial sanction — which was, per- 
haps, little morQ than form — all the possessions she enjoyed, 
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and conferred on her the more valuable donation of consider- 
able trading privileges throughout all places in his realm. 

843. It was not until the Crusades that Genoa conspi- 
cuously shone. Her commerce increased with the constant 
transport of Crusaders and pilgrims to and from the East. Yet 
she was disappointed in the great adventure of the Eourth 
Crusade. Venice took the glory and profit to herself. But, 
after victory and reverses in her wars with that state, Gknoa 
maintained her position, and, by aiding the Greek emperor 
in recovering his throne from the Franks (1261), acquired 
the first place in his favour, and (1270) in the commerce of 
the Euxine and JSgean Seas. 

344. It is not for us to detail the scarcely intermitted 
war between this state and Venice, to which we have already 
referred. 

345. As they grew in commerce they increased in pride, 
and in their conflicts wasted the affluence which their in- 
dustry had earned. But Genoa perished in her internal 
strife ; the Guelphs and Ghibelins destroyed each other's 
palaces, and ruined each other's traffic, in internecine wars. 

846. What remained of her fortunes, too, was greatly 
diminished by the new route of commerce around the Cape. 

847. AiCALiFi, which claims the invention, and is probably 
entitled to the improvement, of the mariner's compass, and 
which claims also to have first given a code of commercial law 
to modern Europe, appears on the sea about the year 800. An 
event which threatened her with destruction, — the attempt 
of the Prince of Salerno to enthral the rising town, — laid 
the foundation of her greatness, in the capture of Salerno, 
and the extension of this little maritime state. 

348. She appears to have obtained about this time (825) 
the concession of some valuable privileges from the Emperor 
of the East, the chief source of the luxuries of commerce ; 
and (828) she participated, with G^noa and Pisa, in the 
trade of Alexandria, which the intelligent unbeliever en* 
couraged, in defiance of the ignorant bigotry of the Pope. 
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349. In 1020, the Egyptian calipb authorized Amal- 
fians to found houses and factories on the sacred soil of 
Syria, and there they created that establishment which 
grew up to the mighty Order of the Knights of the Hos- 
pital. 

350. But before the end of the thirteenth century 
Amalfi had gradually declined, and shared the common ruin 
of the insane and ferocious conflicts of the Ghibelins and 
Guelphs. 

361. Pisa and Leghobn are the representatives of the 
ancient Etruscan towns. As Venice occupied the north- 
east of Italy, and became, as it were, the port for all the 
interior realms of G-ermany, Hungary, and Poland, as well 
as her own domain, and as Genoa was a port for Liguria, 
and, with her dependent ports, extending almost to the 
Bhone, the emporium of commerce for a great part of Gaul, 
and as Amalfi might be deemed the commercial capital 
of the Campania and provinces of Italy towards the south, 
so Pisa was the mercantile metropolis for the intervening 
space. 

352. She participated, with Genoa and Amalfi, in the 
privileges granted by the Moslem in Alexandria, Sicily, 
and on the African coast. She shared to a less extent in 
the commercial concessions of the Emperor of the East. 
She took a small part in the Venetian enterprise in the 
Pourth Crusade. Prom the beginning of the ninth century 
she grew in prosperity and wealth ; but, except that her 
naval power was more conspicuous in the eleventh century, 
she held a position far inferior to the Genoese and Venetian 
States. As Genoa grew, Pisa diminished. In the beginning 
of the fifteenth century her commerce was divided with 
Leghorn ; but still prosperity attended both under the 
rule of the Medici, whom commerce associated with the 
European kings. 

353. Mabseilles. — A commercial spirit sustained this 
ancient seat through the conflicts of Home arid Carthage, 

o2 



84 HISTOBICAL SKETCH. 

the sbvereiguty of Borne, and all the troubles which attended 
her decline. In 538, Marseilles and Aries, with the 
adjiacent country, were ceded by the G-oths to the Frank, 
who had now become master of almost all the provinces of 
Gaul, and was shortly afterwards recognized as sovereign 
by the Emperor of the East. 

354. From this time she grew in industry and prosperity, 
and. (590) had extended her commerce to all the eastern 
Mediterranean ports, introducing Oriental luxuries for the 
broad expanse of France, and, perhaps, such of them as 
were enjoyed by the regions further north. 

355. Nor did her merchants sacrifice their traffic to the 
conflict of faiths. They traded largely with the Saracens, 
and the amicable relations established between Charlemagne 
and the illustrious Caliph Haroun Alraschid, facilitated and 
extended their commerce with Alexandria and the ports of 
the East. In that commerce Avignon and Lyons partici- 
pated, and it was conveyed up the Ehone, and thence dis- 
tributed through the Moselle and the Bhine. 

356. Constantinople. — "We must direct our attention 
for a moment towards the East. Constantinople still re- 
tained the name of schools, and some of the treasures of 
ancient knowledge, which they could not, or would not use. 
Her artisans were industrious, and fabricated the manufac- 
tures which the Venetians and Genoese exported to other 
lands. 

357. The Caliphat. — Literature and science, banished 
from Christendom, found a royal reception in the Moslem 
courts. Damascus, and Bagdad, atid Bokhara were the 
seats of learning and taste; and while the Christian 
monarchs could hardly write their names, the princes of 
the Caliphat and Samarcand were studying astronomy and 
mathematics, and making catalogues of the stars. Central 
Asia and India were the regions of commerce, which they 
transmitted to the coasts of Syria, where the Phoenician 
spirit still survived, to the sumptuous Cafla and magnificent 
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Crim in the Black Sea, and in still greater abundance to 
Alexandria, which had. again become the most flourishing 
harbour of the world. 

368. Spaik. — The Phoenician and the Carthaginian 
founded the commerce of the Peninsula, and distributed 
wealth and civilization along the coast, from where it 
departs from G-aul in the south to where it rejoins her 
western bounds. 

359. The history of her navigation during the dissolution 
of the Koman dominion is very obscure ; but from the time 
when the Moslem emir planted his standard on the shore, an 
era of prosperity and glory began. The Arabian sciences 
illuminated her regions, while all beyond was dark. The 
Moslem temple stood beside the Christian shrine. The 
votaries of the two faiths, and the friendly Jew, pursued 
their devotions and their avocations in harmony. They 
fought in the same cause ; their industry improved, their 
intelligence enriched the land. The regions of Granada 
and Andalusia beamed with comfort, and glowed with exu- 
berant wealth. The ports were open to all nations of all 
faiths, and the wide spread of the Mohamedan empire 
facilitated the importation from India and the far East. 
These were the emporia of her own products, the cities 
were full of activity and manufactures, and cultivatiou over- 
spread the land. Before the middle of the twelfth century, 
Lisbon and Almeria possessed manufactories of silks. 

3(50. It was from the mountains of the North that deso- 
lation descended upon the civilization of Spain. The bar- 
barians of these mountains, and the refluent Goths, while 
the Korthvien were pillaging Exeter and Paris, began their 
incursioDs on the cultivated realms. The story is told by 
the conquerors. The victories of Navarre, of Oviedo, of 
Leon, and Old Castile, are sung in the strains of their de- 
scendants ; but as their ensanguined banners advanced, 
science and industry, commerce and civilization were ex- 
pelled, and a rich and glorious kingdom was laid waste^ 
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until its ruin was completed by the bigotry and persecution 
of a Christian king and a Christian queen shortly before the 
discovery of Mexican and Peruvian gold, — a poor compensa- 
tion for the expatriated industry and arts. 

361. During the Moorish domination of Spain (900-1000), 
those huge vessels began to be constructed, in her southern 
ports, which formed the models of her great carracks, and 
led to the increasing magnitude of her vessels of war. Ships 
which exceeded the largest which the Genoese or Venetians 
had ever built. 

362. Babgeloka. — By the arms of Charlemagne, Barce- 
lona was severed from Spain ; but under her counts and the 
princes of Arragon the Moor prospered with a liberal 
Christian government, as under the caliphs of Cordova the 
Christian flourished in the rich and populous southern har- 
bours of Spain. The merchants (1281) laughed at the ana- 
thema, and traded with the infidel, and flourished in defiance 
of the interdict of the Pope. 

363. While the Norman was parting out the fair lands of 
Albion among his heterogeneous host, and superseding the 
Saxon by a barbarous law (1068), the magnates of Barce- 
lona, under their illustrious count, were consolidating that 
system of rules and usages from the Bhodian and Boman 
laws, and the customs and rules of the Italian and Saracenic 
States, which laid the foundation of the celebrated code, 
consolidated and confirmed in 1258, now generally known 
as " Consolato del Mare ;" by the fifty-eighth chapter of 
which, hospitality and protection is secured to every ship so 
long as she is on the Catalonian coast. We shall ofier a 
few observations on this and the other collections of mari- 
time law in a future page. 

364. ViKiKGS. — We can give but a short history of the 
Vikings of the North, of their romantic adventures, of 
their progress from their stormy shores to the desolated 
coasts of the Mediterranean. Their habits much resembled 
those of the early Greeks. After the repulse which they 
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sustained from the fleets of Carausius, we hear little of their 
exploits until the Boman dominion had passed away. 

365. The cry from Britain to the Patrician had been in 
vain. The ravagers were desolating her regions to the bor- 
ders of the south-eastern coasts. The rich and luxurious in- 
habitants were defenceless, and called upon the Corsairs 
for aid. The Corsairs came on their invitation, and caUed 
upon their countrymen to foUow. They came, incessantly 
they came, to aid the natives — ^to expel, to enslave them, 
and to take possession of their lands. The broad acres of 
England for centuries sufficed for the emigrants, Saxons^ 
Jutes, and Angles, and afforded some accommodation for 
Danes. 

366. During upwards of three hundred years the Britons 
and the influent population from the provinces of Rome had 
cultivated the land, had facilitated internal communication 
and commerce by roads, of which traces still remain, and by 
canals, some of which were in after ages imperfectly re- 
paired. 

367. They had erected cities and towns and fortresses, 
and sumptuous villas and mansions, adorned and embel- 
lished with tessellated pavements, with baths, with paint- 
ings and sculptures, crowded with artisans, and furnished 
with the manufactories which cultivation and luxury re- 
quired. Industry was active, although there was only a 
passive trade. Boundary-walls and camps protected, or 
seemed to protect, every district of the realm. 

368. There were (170) two municipalities. Saint Alban's 
and York ; nine other colonies, Bichburgh, Bath, Caerleon, 
Chester, Gloucester, London, Colchester, Camboricum, Lin- 
coln; and ten towns, which enjoyed Latian privileges, Old 
Sarum, Cirencester, Dumomagus, Slack, Blackrode, Thorn* 
haugh, Carlisle, Victoria, Ptoroton, and Dumbarton; and twelve 
stipendiary towns, Eochester, Canterbury, Vindomum, Win- 
chester, Dorchester, Exeter, Caerwent, Carmarthen, Segon- 
tium, Caster, Leicester, and Bisingham. London and Bich- 
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hurgb were the principal ports: there were also ports at 
Eiley, Dover, Lime, Pevensey, Adur, Porchester, St. David's, 
and Portus Sistuntiorum. Besides these, there were one 
hundred and forty towns and places of some note. 

369. During the 400 years subsequent to the retreat of 
the Eomans, the Pict and the Scot, the Saxon, the Jute, the 
Angle, the Dane, and the Norwegian pillaged and de- 
vastated the lands, depopulated the towns, and left few ves- 
tiges of their former magnificence and wealth. 

370. The towns, dilapidated and in decay, were replaced 
by scant assemblages of houses, with rarely a church or 
royal residence of any more durable material than wood. 
Still, industry was not exterminated ; some of the arts sur- 
vived, especiaUy those which tended to clothe the savage in 
gaudy attire, and to decorate him with jewels and gold. 

371. The materials for these manufactures were obtained 
by selling to such merchants as ventured to come among 
them from a few of the Continental towns, principally from 
•Flanders, the produce of their pastures and wars ; their wool, 
cattle, wax, and honey from the former, and from the latter 
abundance of slaves. Their internal traffic was carried on 
by the pedler and chapman. They had never learnt to ex- 
port even the few commodities which they could manufac- 
ture or produce. Occasionally, under better auspices, in- 
dustry and manufactures expanded a little; a few towns 
grew into comparative importance, and began to be more 
visited by trade. 

372. There are evidences of early industry in the north- 
ivestem coasts of the Continent, where, at a period remote 
beyond authentic record, whole provinces had been rescued, 
or at least protected, from the sea. After the decay of the 
Eoman power, these and the neighbouring countries, which 
had sometimes maintained and often contended against that 
power, became involved in almost constant wars, until tem- 
porarily suppressed by the firm hand of Charlemagne. 
Placed by him under the government of warlike counts, 
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allegiance dwindled as the Carlovingian predominance de- 
clined ; and the counts, almost independent of the feudal 
chief, disturbed the growing manufactories and the rising 
wealth by contests for dominion among themselves. Still, 
in Flanders and on the dyke-bound coasts, there was an in- 
dustrious people who had also some disposition to the sea ; 
and in spite of the wars of their princes, and of the inroads 
of the roving Tarls, these districts grew more commercial, 
and perhaps more populous, than any of the north-western 
states. 

. 373. The southward march of the Scandinavians had 
ceased. The Ostrogoths, and the Visigoths, and the Van- 
dals had completed their career. A reactionary movement 
had arisen in the regions of Gaul. The Merovingian dy- 
nasties, enfeebled by internal discord, had passed away 
(761). Pepin, Charles Martel, and Charlemagne had suc- 
cessively extended the empire of the Franks. The march 
of conquest was reversed (774) ; the pressure was towards 
the Baltic, and the dispossessed Saxons and Scandinavians 
were driven to their ships, and compelled to wander on the 
waters in search of new homes. 

374. Then came the outpouring of the Vikings, the 
Sea-kings, and the Tarls. The mighty Emperor of the West 
is no more; his vast dominions are divided and subdivided. 
England is half ill-consolidated in the line of Egbert, and 
half contended for by princes unknown even by name. 
Oviedo is pressing upon Cordova. The Moors have sacked 
the Eternal City. Italy is desolate, and the Eastern Em- 
pire is defenceless and in decay. 

375. On the coasts of England, and on the coasts of 
France, to the gates of Exeter, and to the walls of Paris, 
to Treves, to Cologne, to Bordeaux, to Seville, to Italy, 
to Greece, wherever a ship can sail and spoil can be dis- 
covered, wherever a province is rich and ill-prepared for re- 
sistance, the ravages of the Northmen extend. Here to 
establish a kingdom, there a. dukedom^ elsewhere a princi« 
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pality, everywhere to plunder the sea and depopulate the 
land. 

376. The energy and wisdom of Alfred (one of the most 
illustrious of princes), and of his scarcely less illustrious 
son, shed a transient glory over the Saxon portion of Eng- 
land, and for awhile consolidated her power and advanced 
her cultivation and commercial wealth. The former esta- 
blished a fleet superior to those of the invaders, the first 
which an English monarch possessed since Corausius had 
held sway. The second encouraged commerce, and ho- 
noured the intrepid mariner with the dignity of Thane. 
But in succeeding reigns the invasions of the Sea-kings and 
internal dissensions desolated the unhappy land ; and al- 
most as 90on as its industry began to revive, and its manu- 
factures and commerce to expand, another invader, the 
ruthless Norman, came. The northern provinces were laid 
waste, towns were destroyed by fire, the houses of the people 
were pulled down, — these the castles of their oppressors 
replaced. The soldier became master of the artisao, a large 
portion of the population was enslaved, and villages were 
desolated to make room for the forest and the chase. 

377. But the strong arm of the oppressor secured the 
country against the recurrence of invasion; and, in defiance 
of the oppression, the towns began to prosper, and the 
nation to increase in commerce and wealth, until its pro- 
sperity was again checked by the desolations of civil war. 

378. Towns which were founded in piracy grew up in 
commerce, and began to grow more honest as they began 
to grow rich. 

379. Why should they be so distinguished except for 
superior prowess P The inhabitants of Wenland bore an 
infamous name ; and in the Isle of Wollin, in his harbour 
of Jomsborg (990), the terrible Palnatoke held his piratical 
court. His laws were well digested, exact, and particular, 
and for the regulation of his Berserkers, and of the city 
which no woman might enter, for directing the capture and 
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dmding the spoil, a model for the advocate of belligerent 
rights. Yet Jomsborg grew into a rich and commercial 
place, the punisher of pirates, until by pirates it was (1170) 
destroyed. 

880. But piracy was never extinguished in these com- 
mercial ports. The warlike spirit which it engendered 
maintained them against their sovereign princes, towards 
whom their alleg^iance was intermittent and scant, as well 
in the Cinque Ports of England as in the harbours of the 
Scandinavian coasts. 

881. Kor was it unaccordant with the principles of the 
feudal system that the sovereign should leave his great 
towns and vassals, so long as they performed their services, 
to see to their own safety and affairs, and to do battle for 
themselves ; and as some of the powerful feudatories yielded 
little more than a nominal obedience to the suzerain, and 
not unfrequently withheld even that, so many of the cities, 
when they attained sufficient power, hold themselves, ex- 
cept in the stipulated services, almost independent of his 
control. It moreover became a familiar practice, both in 
England and on the Continent, for the emperors, kings, 
palatines, and other princes, to confer on their principal 
towns charters of liberties and privileges ; some of which 
placed the ports, harbours, fortifications, and adjacent coun- 
try under their jurisdiction. 

382. We do not propose to give the history of the foun- 
dation of the principal seats of commerce in England and 
on the Continent. Their origin, for the most part, is as 
obscure as that of Carteia or ancient Bome. But we shall 
present an incident or two in the history of the most con- 
spicuous of them, from which may be gathered a vague 
notion of the general state of Europe so far as navigation is 
concerned. 

883. In England, as already mentioned, the Eomans had 
left; many opulent places, which fell speedily into decay ; but 
a few of them in some degree revived during the period of 
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even the earlier Saxon Kings. Their commerce consisted in 
the few manufactures which still remained and occasionally 
flourished, and the natural products of the land. Their mines 
were wrought to some extent, and it is said that those in 
Cornwall were at one time worked by the Moors, who ap- 
pear to ha7e had possession of St. Michaers Mount and a 
part of the adjacent coast. We hear of manufactures in 
jewellery and the precious metals, in tapestry, and (674) even 
in glass. 

384. London, mentioned by Tacitus as celebrated for the 
frequenting of merchants, had participated in the common 
decay, but had (from 630 to 730) begun again to revive, and 
within this time stone began to be employed in building 
houses which had previously been constructed of wood. It 
was destroyed by the Danes, but Alfred (878) restored and 
advanced it to a more prosperous state. In 994 it defended 
itself vah'antly against the Danes, who, unable to pass the 
bridge which then spanned the Thames, cut a canal on 
the northern side, and thereby conducted their vessels to 
attack it on the west. At that time probably, certainly not 
long afterwards, for it was distinctly recognized in 1070, 
it had jurisdiction over almost all the navigable portion of 
the Thames. In 1156 it contained a population of above 
30,000. The houses of the nobles adorned the banks of the 
river from its western boundary to the royal palace at 
Westminster. It was begirt with walls and entered by 
spven gates. It then derived luxuries in abundance from the 
European coasts to Norway and Eussia directly, and from 
India, Arabia, and Egypt, principally through the Venetians 
and Genoese. In 1377 its population was 34,000, while that 
of all England was about two millions and a half. 

385. On the northern and eastern coasts, Newcastle, 
Whitby, Scarborough, Hull, Yarmouth, and a number of 
towns, the maritime achievements of which we shall have to 
record, were growing up. Their export trade however arose 
slowly; some of them began to prosper by attention to 



NAVIGATION. 93 

the fisheries, which were at first almost exclusi?elj enjoyed 
by the people of the opposite shores. 

886. In the beginning of the twelfth century, English 
manufacturers derived a great accession from the settlement 
in the northern provinces of many Flemings, familiar with 
the woollen manufacture, and not unfamiliar with arms, 
driven from their own homes, perhaps from the immersion 
of a vast extent of their country, which formed or enlarged 
the area of the Zuyder Zee. The warlike portion of the immi- 
grants were removed to, and provided with settlements on 
the south- west coasts of Wales ; the greater number of the 
industrious portion remained and laid the foundation of the 
woollen factories of the North. 

387. The Cinque Ports originally consisted of five towns, 
as their name implies, but by the addition of dependent 
members their number increased. They had formed a con- 
federacy for commerce, defence, and piracy before the end 
of the Saxon era, — a confederacy which, with all its privileges, 
they for centuries right manfully maintained. 

388. Though Liverpool was but a village in 1229, Bristol 
had, even early in Saxon times, attained considerable import- 
ance as the principal trading-station of the West. 

389. Southampton, and Dartmouth, and Plymouth, and 
smaller ports had grown up along the southern coasts ; but 
the great harbour of the fighting- vessels was Powey. 

390. The dawn of arts, manufactures, and commerce 
in Scotland was in (1147) the reign of David I. Its pro- 
gress was slow and interrupted. It engaged, like all the 
northern districts, in the ravages of piracy, which it more 
frequently sustained. In 1210, King William granted a 
charter to his city of Perth, then the capital of the realm. 
Berwick appears to have been the principal seat of the little 
commerce it enjoyed. Here, in 1285, the Plemish merchants 
established a factory, which tended considerably to the pro- 
sperity of that port. The salmon of its rivers had already be- 
come a considerable subject of export. In 1286 the Boyal 
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Kavy consisted of a single ship, and the subsidiary assistance 
of five with forty oars each, which the King of Man was 
bound to supply. Even up to 1384, Edinburgh seems to 
have contained hardly 400 houses, thatched with straw; 
but perhaps few houses had at this time a better roof. 

891. Hamburg appears to have been a thriving town in 
845, when it was burnt by the Danes. After having been 
several times destroyed, it was rebuilt in some degree of 
splendour in 1013 ; but its houses were still principally of 
wood. In 1189 it received a charter from the Emperor 
Frederick, exempting its commerce from all tolls, except 
the transit charges on passing the city of Stade. 

392. Ziriczee, in the island of Schowen, is said to have 
been founded in 849. Its inhabitants became the most 
famous navigators and merchants of HoUand and Zealand, 
and enjoyed an extensive trade. They are said to have en- 
gaged in the herring fisheries so early as 1165, and to have 
enjoyed a great trade both northward and southward, until 
their harbour was choked with sand. 

393. Drontheim (under the name of Nidaros) was founded 
by Olaf Trygvason about 996, and Bergen in 1070, by Olaf 
the Peaceful. 

394. Lubeck was created a mart of commerce by Adol- 
phus. Earl of Nordalbing (1140), or rather, perhaps, re- 
peopled by emigrants from Flanders, Holland, and Fries- 
land, flying from the desolation of war. Notwithstanding 
its almost entire destruction by fire in 1158, it rapidly ad- 
vanced in prosperity, and became one of the originators of 
the Hanseatic League. Within twenty-five years, we find it 
in active commercial connection with the (jj-enoese. 

395. In 1160 Biga was founded by merchants from Lu- 
beck, and in 1228 was surrounded with a wall. 

396. In 1160, the then village Bostock, whose beginning 
is ascribed to a much earlier period (329), grew up, on the 
destruction of the city of Kessin, into an important town. 

397. In 1165 Copenhagen first appears, growing into a 
considerable port. 
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898. In 1201 Antwerp was first surrounded by a wall, 
but had manifestly already become a prosperous place. In 
1813 it was appointed the staple for the export of English 
wool. 

899. In 1208 we find the ancient city of Cologne in com- 
mercial relations with the English ports. In 1220 the Ger- 
man merchants, principally from this place, purchased ground 
in LfOndon, and established their Guildhall, afterwards the 
Teutonic Hall of the Hanseatic League. 

400. In 1205 Amsterdam first appears, not much more 
than a village, but growing soon afterwards into an im- 
portant mart. 

401. In 1240 Wismar arose from the niins of Mecklen- 
burg, which had been destroyed by incessant wars. 

402. Bruges must have been for centuries the chief, or 
one of the chief seats of that commerce which arose from 
the manufactures of the Flemings. In 1262 it was one of 
the principal, if not the principal staple of the Hanseatic 
League ; a position which it maintained until the Emperor 
Frederic III. blocked up the port, and caused the transfer 
of the trade of that society to Antwerp. 

408. In 1268 Theodoric, Earl of Lundsburg, granted a 
charter to Leipsic, with freedom of commerce to the mer- 
chants of all nations, notwithstanding the existence of war 
between their sovereigns and himself. 

402. In 1295 Dantzic was first enclosed by a wall, even this 
was of plank ; it was first replaced by one of stone in 1848 ; 
but for another half-century it had only one house of brick, 
in which the magistrates assembled ; the rest were of mud, 
thatched with reeds. 

405. WisBY. — The island of Gothland in the Baltic, 
situate midway between Sweden and Courland, with a com- 
modious harbour on its western side, and a climate more 
genial than the neighbouring lands, independent, or almost 
independent, of any continental power, offered an asylum 
for industry and commerce. It had grown unobserved. 
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uutil the destruction of Winet and Julin on the Oder had 
tended to its advancement, and the conflagration of Sles- 
wick, in 1288, to its sudden increase. Even here, against 
the scanty population of this small island, it was pecessarj 
to protect the accumulations of commerce by ramparts and 
arms. The merchandise and arts, not only of all Sweden, 
Bussia, Denmark, Prussia, Finland. Yandalia, and Saxony, 
which touched the surrounding seas, but also of Scotland, 
England, Flanders, Erance, and Spain, enriched the sump- 
tuous merchants of Wisby, and adorned their marble balls. 
For about a century and a half, in the alliance of the Hanse, 
she reigned mistress of the Baltic, and prescribed the laws 
which commerce still reveres. But her station was too 
remote for enduring commercial empire, even had she not 
fallen a prey to piratical sovereigns, to piratical adventu- 
rers, and to the piratical Teutonic knights, who, in the be- 
ginning of the fifteenth century, sold her ruins to the Swe- 
dish king. A village and a legal code preserve her name. 
The code of Wisby was later in date than those of Barce- 
lona and Oleron, which prescribed the law to the mariners 
of the Mediterranean and the West. Wisby was the legis- 
lator of the Northern Sea, of the Eussian, the Prussian, the 
Dane, and the Swede. 

406. The inland cities of Erance and Germany are un- 
connected with the subject of this work. The Q-erman had 
hardly a seaport. After the ninth, the King of France had 
for several centuries no actual dominion in the neighbour- 
hood of the sea. On the south were Marseilles, of which 
we have already spoken, Narbonne, for awhile her trans- 
cendent rival, and Aries, besides the ports which were 
subject to the Genoese. Oh the west was Bordeaux, 
flourishing from the first visit of the Eomans to the present 
time. In 1472 it passed from the English monarch into 
the direct and permanent dominion of the King of Erance. 
Erom this, and Bayonne, and other ports on the west, some 
commerce at all times was carried on with England and the 
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north of Spain. But after the fall of the Yeneti navigation 
was not a characteristic of even the coast population of 
France. 

407. Olsboit, an island opposite Poitou, not far north of 
Bordeaux and Bayonne, enjoyed commerce, and enjoys 
perpetual fame in a collection of judgments and usages, 
known, among other names, as the *' Bole of Oleron." Its 
lawyers and merchants appear to have made this collection 
(about 1190) from their own observances and convictions, 
and the information as to Ehodian, Eoman, Italian, and 
Saracenic institutions derivable from the code and the col- 
lections of Amalfi and Barcelona. Common acceptance, 
not regal authority, has made it part of the European law. 
The adulation which follows kings, and heaps upon the 
worst and most ignorant of them the credit of the best and 
wisest inventions, has attributed these rules to Bichard 
Coeur-de-Lion, who, whatever his achievements with the 
mace and the battle-axe, was as ignorant of law and as reck- 
less of its observance as the ferocious animal from which he 
acquired his name. The collection was progressive, and not 
completed till about 1266. (See Bouchard, i. 119, 120, 126, 
130, 133.) 

408. Hakse. — ^The Cities of the Sea. This, the greatest 
of mercantile confederacies, originated in necessity, at an 
tmcertain date. The supreme sovereigns were so feeble, 
the princes so turbulent, the banditti — and to that class 
many of the barons belonged — so powerful, that the towns 
were obliged to arm and protect themselves ; at times, in 
alliance, confronting an emperor ; at times, single-handed, 
encountering their own immediate lords. The name of Hanse 
does not occur until long after the federation had been 
formed. 

409. Of its mode of doing battle, and of its dealing with 
sovereigns, we shall give some instances in speaking of 
piracies, and the treaties by which they were partially 
atoned. Its system of government does not belong to such 
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ft book as this. We shall give a few iDclications of its earlj 
character and growth. 

410. The surprising feature of this institution is, that it 
consisted of associated places, each of which owed obedience 
to some superior, who not only was not comprised in, but 
was sometimes at war with the league. Yet this condition 
was not singular ; there co-existed with it such societies as 
Freemasons, and also the martial orders of the Temple and 
the Hospital knights of all nations, ready, under the banner 
of their G-rand Master, to encounter their liege and sovereign 
lords. 

411. Town after town joined the confederation, and 
occasionally transgressing towns were expelled, and occa- 
sionally readmitted on making atonement for their offence. 
They had a kind of metropolis, sometimes changing the seat 
of their conventional government, generally regulating 
affairs of commerce, not unfrequently issuing the mandate 
of war, — of war against princes, the Emperor, the King or 
Queen of Denmark, of war against the English crown, and 
sending the edicts of sovereignty over the sea. They some- 
times demanded and maintained exemption from the hos- 
tilities in which their respective rulers were engaged. 

412. Foreign sovereigns, too, were taught to respect the 
opulence and forces of these allied towns, and not only with 
the confederacy, but with some of its greatest members, 
entered into treaties, regardless of the superior chieftains' 
assent. 

413. The connection of some of the Flemish towns with 
England began at an early date ; their chief manufacture 
was supplied by English wool. Cologne had a factory in 
London. We have already mentioned the foundation, in 
1220, of that which afterwards became the Teutonic Hall. 

414. Liibeck and Hamburg, in 1241, entered into ar- 
rangements for the maintenance of forces both at sea and on 
land for the protection of their trade against pirates and 
robbers, more especially on the inland route between those> 
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towns. As Bruges, then a flourishing dty, was, in 1262, 
appointed their staple, several towns must by that time 
have acceded to the league. In 1270 they established a 
northern staple at Bergen, which increased rapidly in pro- 
sperity. At this time Bostock, Bremen, and Daventer 
were within the association ; and as during the internal dis* 
sensions of Germany many of the cities had found it neces- 
sary to take their safety into their own keeping, and had 
become important, and assumed, and to a great extent 
maintained, the title of Free, and (in 1273) the number of 
the free and imperial cities had increased, and their privi- 
leges had been recognized by the Emperors, several of them 
also had probably become members of the Hanseatic League. 

415. In 1280, and again some years afterwards, the King 
of England confirmed the Hall and privileges which his 
predecessors had conferred upon them. They appear to 
have had their alderman and council, and to have been 
under the obligation of maintaining and supplying one- 
third of the number of men for defending the city gate, 
called Bishop's Gbte. In 1282 a distress was laid on their 
alderman, and other merchant citizens of Cologne, Triers, 
Trivon, Hamburg, and Munster, for 210 marks to makei 
good the repairs. 

416. In 1288 Wisby, of which we have already spoken, 
appears to have become a member of, or closely allied to, 
this association, which in 1315 is distinctly mentioned 
under the name of Hanse. 

417. From this time it held a commanding and almost 
independent position, and, with vicissitudes of prosperity 
and depression, of victory and defeat, maintained frequent 
peace and occasional warfare with the nations of the North. 
In 1331 the Teutonic Knights settled in Prussia, and not 
long afterwards entered into an alliance, at times intimate, 
with this powerful league. 

418. In 1369 it compelled Waldemar, King of Den- 
mark, to sue for peace, and to deliver into its possessiotf 

h2 
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the greater part of Schonen for fifteen years, that it might 
receive the revenues in compensation for the injuries it 
had sustained. 

419. In 1473 a general pacification appears to have taken 
place between the King of England, with the confirmation 
of Parliament, and the Hanse Towns. It was settled bj 
commissioners from the King on the one side, and on the 
other two or three commissioners from each of the cities of 
Bremen, Hamburg, Dortmund, Munster, Dantzic, Daven- 
ter, Campen, and Bruges, the secretary of the merchants of 
the Hanse in Bergen, and also the secretary of the mer- 
chants of the Hanse in London. It involved satisfaction 
and oblivion for past offences, a ratification of existing, and 
grant of further privileges, the exemption of the Haiise 
merchants from the English Admiralty, and a conveyance 
by the King to the Hanse of the courtyard called the Steel- 
yard, with the adjacent buildings, together with the Teutonic 
Guildhall, with other privileges. If any town should be 
dismembered from the Hanse, the King was, on notice, to 
exclude it, until readmitted, from the benefits of the treaty, 
and the Hanse was still to have the keeping of Bishop's 
Gate. 

420. In 1475 Cologne, which had been for some years 
excluded, was readmitted into the association. 

421. At this time the confederacy was divided into four 
classes, or regions. 

Lubeck was the head of the whole confederacy. To this 
city were annexed Hamburg, Eostock, Wismar, Stralsund, 
Lunenburg, Stettin, Anclam, Golnau, Gripswald,^olberg, 
Stargard, and Stolpe. 

Cologne was the chief of the second region, which com- 
prised Wesel, Duesburg, Emmerich, Warburg, Unna, 
Ham, Munster, Osnaburg, Dortmund, Soest, Hervorden, 
Paderborn, Lemgow, Bilefeld, Lipstadt, Coesfeld, Nimeguen, 
Zutphen, Buremond, Arnheim, Venlo, Elburg, Harder- 
wick, Daventer, Campen, Swolle, Groningen, Bolswert, and 
Stavem. 
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Brunswick, the capital of the third region, had under its 
jurisdiction, Magdeburg, Goslar, Einbeck, Gottingen, Hil- 
desheim, Hanover, Ulsa, Buxtehude, Stade, Bremen, Hame- 
len, and Minden. 

Dantzic, the chief city of Prussia, was at the head of the 
fourth region, consisting of Konigsberg, Colmar, Thorn, 
Elbing, Brunsberg, Eiga, Dorpt, Bevel, and several towns 
in Slavonia. 

There were also some cities whose right to the privileges 
of the Hanseatic Association was controverted, viz., Slen- 
dale, Soltwedale, Berlin, Brandenburg, Frankfort on the 
Oder, Breslau, Cracow, Halle, Achersleben, Quedlinburg, 
Halberstadt, Helmstadt, Bjla, Nordheim, and Dinant. 

Their four chief factories were in Novgorod, London, 
Bruges, and Bergen. All the merchants of the Hanse had a 
right to trade in those factories, and to participate in the 
general privileges of the confederacy. 

422. Some one or more of the English ports appear to 
have been treated as forming members of the Hanseatic 
confederacy. Thus Lynn is so described in a letter from 
King Henry to the magistrates of Bergen in 1411, and the 
Secretary of the Hanse in London was a party to the treaty* 
of 1473. 

423. It may appear to the reader surprising that scat- 
tered towns shoi:dd have attained so great an ascendency, 
and that a confederacy so extensive should have grown up ; 
and it wiH- appear to him more strange that smaU seaports 
should have practised piracy so boldly, in defiance of the 
sovereigns of the great European states. But when he 
shall have- considered the position of not only the greater 
vassals as to their suzerains, and the insolence with which 
even petty barons carried on their private wars, and when 
he shall have been informed of the dependence of the mo- 
narchs on the seaports for the formation of a navy, he will 
see how impotent they were to control the maritime ex- 
ploits of their subjects. 
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424. PiBACT AND Contentions. — These seem to be un- 
congenial associiites, yet their association was very intimate, 
Ai^d the history of the former comprises a conspicuous por- 
tion of the latter; for piracy, and the compensation for piracy, 
were the chief causes and subjects of conventions. 

425. The confederation of the Cinque Ports was as hos- 
tile to commerce as any league of Vikings or Malays. Each 
port of England, in the excess of its power and the over- 
plenitude of its chartered rights, all round the coast, at 
least from Scarborough, the terror of the Scots, to Fowey and 
even to Bristol, exercised its prescription of arming for the 
sea. Nor were the English the only buccaneers ; port after 
port of Scandinavia, and the Continent as well, though not 
to so great an extent after, as before it became united to 
the Hanse, and the Hanse itself, asserted, and efficiently, 
its belligerent rights of embargo, reprisal, and appropria- 
tion. 

426. We can give only a few specimens of their exploits 
and pacifications : the original documents will for the most 
part be found in the valuable collection of Eymer (Foedera), 
and their essence in that invaluable book Macpherson's 
* Annals of Commerce,' to which we are infinitely obliged. 

427. The mariners of the Cinque Ports were notorious 
for their piracies, especially when the English G-ovemment 
was weak, or involved in war. They sometimes carried on 
private hostilities against places with which their sovereign 
was at peace. Nor were the Cinque Ports, though more 
conspicuous, the only ofienders in this respect. 

428. In 1220 the Cinque Ports were engaged in private 
war with Calais ; in 1237, and again in 1277, with Bayonne. 
These excesses were occasionally restrained (1264), but 
the war with Bayonne was only terminated by the interpo- 
sition of Edward I., who paid the people of Bayonne a hun- 
dred pounds for the peace. 

429. In 1278 Edward I. confirmed to the Cinque Ports 
privileges recited as having been enjoyed by them in and 
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from the time of Edward the Goufessor, and fixed their ma^ 
riue senrice at fifty-seven ships for fifteen days. Each was 
to be properly manned with a master and twenty men and 
a boy. They were bound to continue their service so long 
as the King should require it, on receiving pay. 

430. In 1280 a war sprang up between the merchants of 
London and those of Zeland, which lasted five years ; and 
in this case the King authorized reprisals. It was at last 
settled by the Earl of Zeland making satisfaction for the 
original injury, aud the King of England ordering the cap- 
tured property to be restored. 

431. In 1292, in consequence of a squabble between some 
English and French sailors about a well, the Cinque Porta 
of their own authority fitted out sixty ships, attacked a 
French merchant fleet of two hundred, loaded principally 
with wine, took almost all the vessels, and destroyed the 
greater part of the crews. This exploit led to a general war. 

432. In 1293 an end, or rather a respite was obtained, 
by the intercession of the King, to a series of hostile ex- 
ploits between the English and the people of Bayonne, Por- 
tugal, and Spain, in one of which fifteen Spanish vessels 
were carried into the English ports. Notwithstanding this 
pacification (1295), a merchant of Bayonne, who had an* 
chored on the coast of Portugal with a cargo of 174 baskets 
of almonds, 150 boxes of Malaga raisins, and 490 flayons of 
Malaga figs, was taken by pirates and carried into Lisbon, 
where his property was sold, and the King of Portugal re- 
ceived one-tenth of the produce, and the merchant was in- 
jured to the amount of i8700. So runs the first letter of 
marque of which we find a record. Therefore the King's 
lieutenant of Gascoigne granted to the merchant and his 
heirs license to seize the property of the Portuguese, espe- 
cially of the inhabitants of Lisbon, wherever it could be 
found during five years, or until he should be reimbursed 
his losses and expense. 

433. In 1297 the earliest precautions of which we read 
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against piracy, were contained in the treaty between Eng- 
land and the Earl of Flanders, — that all ships should have 
letters sealed with the common seals of the towns to which 
they belonged, testifying that they really belonged to those 
towns ; and that the ships of Edward, whether of his En- 
glish or French dominions, should carry his arms in their 
colours, and that the Flemish ships should carry the earFs. 

434. About this time (1308-1309) private hostilities ap- 
pear to have been carried on between the people of Bayonne 
and some of the towns of Castile, in which the sovereigns 
of the countries bore no part, except in endeavouring to 
obtain peace by mediation with their subjects, whom they 
appear to have been unable to command. In the course of 
these hostilities some English vessels were taken by Cas- 
tilians under Portuguese colours. 

435. About the same time the Easterlings, as they were 
called, the vessels from the Baltic, were accused of depre- 
dations on the Scotch coast. Complaints were made to the 
Earls of Namur and Flanders ; complaints were also made 
of Norwegian ships ; indeed, all the shipping appear to have 
been occupied in endeavours to capture each other. Trea- 
ties and conventions were made, but disregarded. Not- 
withstanding the closest amity which existed between Eng- 
land and France, in 1315 the ships of Calais attacked and 
carried into that port four English vessels sailing with wool 
to Antwerp, and with their boats attacked another English 
vessel so loaded, lying aground near Margate, and carried 
her also into Calais. 

436. In 1333 the sovereigns of France and Aragon, ap- 
pearing to have become conscious of the mischief of grant- 
ing letters of marque, engaged with each other not to grant 
them unless justice should be denied by the sovereign of 
the aggressors ; and made regulations for the amicable de- 
termination of claims in respect of improper captures. But 
about the same time the King of Aragon granted to one of 
his subjects a letter of marque for £2000, Barcelona money, 
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With 11,338 shillings for interest, and £100 for his expenses 
in journeys to England. 

437. In 1325 we find the King of England entering into 
a treaty, not with the Earl of Flanders, but with the towns 
of Bruges, Ghent, and Ypres, for the continuance of a truce 
with them and the other towns of Flanders, and for various 
modifications of the previous conditions of their trade. 

438. In 1353 we find the King of England entering into 
a treaty with the merchants, mariners, and communities of 
Lisbon and Oporto, irrespective of the King of Portugal, for 
an alliance for fifly years, during which neither was to assist 
the enemy of the other, but the ships of each were to have 
free admission to the ports of the other. Fast injuries were 
to be forgotten, future were to be settled by arbitration, and 
the goods of the merchants of Lisbon or Oporto taken by 
the English were to be restored, unless the owners were 
assisting the enemy. 

439. In 1378 we find two subjects, the one of Scotland, and 
the other of England, not only carrying on a petty wcrfare 
on their own account, but, without troubling their respec- 
tive sovereigns, undertaking the belligerent business of their 
states. Mercer, a Scottish merchant, in his voyage from 
France, driven by stress of weather into Scarborough, was 
imprisoned in the castle till released by order of the King. 
His son, in revenge, collected a fleet of French, Scots, and 
Spaniards, and levied black-mail on the English seas ; where- 
upon one Mr. Philpot, a London citizen, fitted out his fleet 
with a thousand men, and took Mercer with fifteen Spanish 
vessels richly loaded, together with the prizes they had 
made. 

440. In the latter part of the fourteenth century and the 
beginning of the fifteenth, the English appear to have pecu- 
liarly distinguished themselves by their achievements of ap- 
propriation on the sea, and to have captured with equal im- 
partiality the well-laden vessels of all nations, French, Flera- 
ishy Spanish, and those belonging to the Hanseatic League. 
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In 1385, the governor of Calais and the seamen of the 
Cinque Ports took above 800 vessels of all classes from the 
French. In 1386, they fell in with some G-enoeso laden 
with wines, spices, stuffs of gold and silk, gold, silver, pre- 
cious stones, etc., on their voyage to Flanders, and of course 
took them for condemnation into one of their ports (Sand- 
wich). In this instance they were obliged, through commu- 
nication with the King, to restore the prizes, with compen- 
sation for the damage they had sustained. In 1387, the 
Earl of Arundel fell upon and captured 126 of a vast fleet of 
Flemish, French, and Spanish vessels, laden chiefly with wine. 
Dartmouth had signalized itself by taking some rich vessels, 
including Clisson's sumptuous barge ; as a reward perhaps for 
its intrepidity (in 1389) a general privateering commission 
was granted to the people of that town. Nor were its peo- 
ple slow in exercising the functions bestowed upon them. 
In the same year one of its merchants fitted out an expe- 
dition, with which he captured thirty-three vessels, loaded 
with about 1500 tons of Eochelle wine. 

441. In 1393 we find another grant of letters of marque. 
One CoUyng alleged that merchants of Plasencia, in the 
north of Spain, had plundered him to the amount of £3200 ; 
thereupon the King of England imprisoned all the Plasen- 
cians in England, and granted Collyng letters, authorizing 
him to make reprisal to that amount, by taking any vessels 
belonging to Plasencia. 

442. In the same year, the King licensed three large war- 
like ships of Lynn, with their commanders and manners, to 
enter into the service of Margaret, Queen of Norway, Swe- 
den, and Deninark, against the Hanse Towns, by whose navy 
she was hard pressed. 

443. In 1403 we find the Hanse towns of Bruges, Lubeck, 
and Hamburg complaining of the capture of their vessels 
by the mariners of England and Bayonne. The mayor of 
Bayonne had detained their prizes in defiance of the King's 
order to restore them. The pirates of Whitby had taken two 
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Danish yessels; and those of Clej had seized some Scotch ves- 
sels, and for awhile retained them, in defiance of the Sing's 
order for their restoration. 

444. Indeed the maritime power of the Sovereign was so 
feeble, that those who chose to fit out armed vessels were 
under little if any restraint. Parliament committed the guard 
of the sea, from the Ist of May, 1406, to the 29th September, 
1407, to the merchants, under the obligation of maintaining 
2000 well-armed men and 1000 mariners ; and appointed an 
admiral of the north, and another of the south, to be invested 
by the King with the usual power of admirals to take up 
vessels, press men, and appoint deputies ; and assigned to 
them a portion of the revenues to maintain the undertaking. 
The funds however fell short, and the guard was ill-observed. 

445. The Hanse Towns, or some of them, among which 
Bergen was particularly conspicuous, appear to have carried 
on a predatory warfare (1390-1415) against the English 
shipping in the north seas, even those trading with other 
Hanse towns, — apparently with the view of excluding their 
commerce from those regions. 

446. In 1412, Ghent, Bruges, Ypres, and the free terri- 
tory of Flanders, entered into a convention with Henry of 
England, to maintain the peace and commerce between them, 
notwithstanding hostilities between the King and the Duke 
of Burgundy, their Earl. In 1416, the Duke renewed a 
truce with Henry, which was to be observed, notwithstand- 
ing war should arise between Henry and the King of France, 
the sovereign of the Duke. 

447. In the same year Henry renewed a commercial 
treaty with Prussia: certain sums were, on the one hand, 
to be paid to Prussia for outrages committed by seamen 
of Scarborough, Hull, Blackney, Cromer, Dartmouth, Ply- 
mouth, Calais, and Bayonne, and a vice-admiral of Eng- 
land ; and, on the other hand, to England, for an outrage 
committed by a Dantziker ; and it was agreed that for future 
injuries the sovereign of the aggressor should make satis- 
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faction, or any of his subjects should be liable to arrest in 
the country of the injured mariner. 

448. In 1412 letters of marque were granted to Waldern 
and others, merchants of London, to take all Genoese vessels 
for the reimbursement of £24,000, the alleged amount of 
their losses, and £10,000 for damages. The G-enoese bad 
deliberately captured and sold in Genoa the ships and car- 
goes of these merchants, who had ventured upon one of the 
first mercantile expeditions from England to the Mediter- 
ranean States. 

449. In 1409 the King of England on the one hand, and 
the Grand Master of Prussia and the Hanse of the other, 
came to a general account and reckoning, in respect of the 
reclamations of their subjects for their misbehaviour on the 
sea. Merchants of Hull, York, London, Colchester, Tar- 
mouth, Plymouth, Cley, Lynn, and other ports, all brought 
in their bills for ships or cargoes taken by merchants of 
Prussia or the Hanse; and on the other side, the mer- 
chants of the Hanse and of Prussia presented similar ac- 
counts. All had also reciprocal claims for violated privi- 
leges. The balances were struck, and, King Henry gave 
his obligations to the Grand Master for upwards of 30,000 
nobles, payable by instalments, and the Grand Master be- 
came bound in 766 nobles to the English merchants, whose 
claims had been preferred for twenty or thirty times that 
amount. The Hamburgers and those of other Hanse towns 
suffered also a vast reduction on their demands. In this 
account Wismar and B»ostock seem to have been most dis- 
tinguished for their plundering exploits. 

450. In 1430 a truce for a year was concluded between 
England and Castile, one of the terms of which, to prevent 
piracies, was that no armed vessel should sail from the 
port of either country until sufficient security had been 
given to abstain from hostilities against the subjects of the 
other, and not to carry any prize into any port except that 
from which she was fitted out. And in the same year a 
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trace was made between England and Scotland, in the terms 
of which it was stipulated that receivers and encouragers 
sbonld be liable, as well as principals, to punishment, and 
to make compensation for acts of piracy ; and that the ag- 
gressions of the subjects of either soyereign should not oc- 
casion a breach of the truce. 

. 451. In 1437 King Henry of England concluded a treaty 
with the Grand Master of Prussia, the cities of Liibeck and 
Hamburg, and the other Hanse towns, by which, among 
other provisions, the merchants of Prussia and the Hanse 
were to be exempt from the jurisdiction of the English 
Admiralty (so high an opinion of its character had been 
already formed), and to have their causes tried summarily 
by two judges, to be appointed by the King ; and it was 
stipulated that the inhabitants of the port from which any 
ship sailed should make compensation for any piracies she 
might commit, and that security should be taken from every 
armed vessel before she was permitted to leave her port. 

462. In 1440 some of the mercantile cities of Holland, 
with the consent of their Dake, entered upon a war of 
reprisals to the amount of 50,000 gold florins, against the 
Hanse cities of Liibeck, Hamburg, Wismar, Sostock, and 
thoseof the Sound, who were assisted by Prussians, Spaniards, 
and Venetians, and took twenty large hulks, three Prussian 
carracks, and a great Venetian carrack richly loaded, by way 
of compensation for the losses alleged to have been sustained. 

453. In 1482 we have another instance of a treaty 
between a town and a foreign sovereign. The inhabitants 
of Ouipuscoa, in Spain, with the consent of Ferdinand and 
Isabella, entered into a convention with the King of England 
for mutual freedom in trade, reciprocal security for the 
good conduct of their respective ships, and a stipulation 
that if letters of reprisal should be issued by the English 
or Spanish sovereigns, the English cruisers should spare the 
Guipuscoan vessels, and that the Guipuscoans should not 
permit Spanish letters of reprisal to be exercised against- 
the English within their waters. 
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It may not be improper here to remark, that, as the 
kings had no navy by which they could secure redress for 
injuries offered by foreigners to their subjects, one only of 
two alternatives was open, — to allow the injured party to 
obtain satisfaction by his own prowess, or to summon all 
the private ships of the nation for a general war. The ob-» 
ligation to procure such letters was some restraint on the 
general license of the times. Indeed, the mariner injured, 
or who pretended to have been injured, most frequently 
endeavoured to do himself justice without requiring his 
sovereign's consent. 

454. Ships akd Fleets. — The strong and lofty ships of 
the Veneti, already described, were probably built from 
models introduced by mariners from MarseOles — for not 
such were the rest of the vessels which skimmed the waters 
of the Gael — ^nor such were the war-craft in which the 
Scandinavians encountered the sea. 

455. The Veneti were destroyed by the Eomans, and 
although Latian galleys afterwards guarded the G-allic and 
British coasts, the ships of "commerce were few, and with 
the legions the maritime armament disappeared. 

456. The Saxon invaders came in vessels of hides ; they 
were superior to corracles (beyond which the naval archi- 
tecture of the Britons does not seem to have advanced, for 
they were not a sea-loving race), but daring indeed were 
the mariners who ventured to embark in such contrivances 
on the stormy waters of the Northern Seas, although they 
may have had keels of wood and ribs a little larger than 
hoops. 

457. The swarms which succeeded the Saxons, — the Sea- 
kings and the Jarls, — came in ships long, low, and narrow, 
but with lofty prow and towering stem, from which the 
missiles might be more effectively sent. The armed prows 
were adorned with quaint and gaudy figures; the breast- 
works were rows of shields ; a single mast with a single sail 
occasionally aided the efforts of one long tier of oars. The 
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«rcli-pirate and tbe chiefest of his captaius occasionally 
erected two poles for masts, yet each in general bore only a 
single sail. The battle was the rushing of the vessels against 
each other, the shock of the pointed beaks, the flights of 
arrows, the hurling of stones and darts, the grappling to- 
gether, and the boarding with the sword and the pike. 

458. In after times, we hear of smaller vessels chained 
and bound in pairs, the better to sustain the violent impulse 
of the larger ships of the foe. Such was the unfortunate 
mancBuvre of Svend, King of Denmark, in the battle in 
which he was (1064) terribly defeated by Harold Hardrada, 
the Norwegian king. 

459. We are informed that Alfred constructed vessels 
much larger than those which infested the English seas; 
but the account of them is so vague as not to enable us to 
give any description of their magnitude or form. 

460. The fame acquired by Athelstan (938), through his 
signal defeat of the combined forces of the Kings of Scot- 
land, Northumberland, Cumberland, and the Norwegian 
kings of Ireland and the Isles, was recognized by presents 
from foreign princes, and among them of a magnificent ship 
from the King of Norway, with gilded beaks, a purple sail, 
and sides adorned with gilded shields. 

461. Olaf Trygvason, King of Norway, after his repulse 
before London (996), began to build war-ships far exceed- 
ing in dimensions any which had been commonly used in 
the North. Among them is mentioned the * Dreki,' or 
Dragon. Her keel is said to have measured 74 elns, about 
111 feet ; she had 34 benches for rowers, and was as high as 
the loftiest commercial ships. Of course, her head and stem 
were richly decorated, carved, and gilt. 

462. It is said that the fleet or assemblage of vessels col- 
lected by Harold to resist the invasion of William, exceeded 
700, and that the Norman counted a larger force ; but num- 
bers were inconclusive evidence of maritime strength. Before 
this time (1066) and long afterwards, several of the English 
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ports were bound to furnish a certain number of ships, for 
a limited period, to their immediate lord. Dover and other 
Cinque Ports were each bound to supply twenty, with a crew 
of twenty-one men for each, when the king embarked in war. 
Indeed, to a much more recent period, the sovereign had no 
navy ; he had scarcely a ship of his own ; the men-of-war were 
improvised out of the merchant service, as their crews have 
been in modem times, and the natural instincts of the sailors 
of those days facilitated the equipment of an invasive fleet. 
The navy estimates were not so onerous as at present : they 
amounted in 1208 to the price of 1000 oars for the galleys ; 
and in 1213 to £2, 6«. Sd, for maintaining the royal fleet at 
Southampton, and 12«. for the support of " the other ship." 

463. The Crusades led to the first naval expedition of 
England beyond the waters which wash her shores. Ga- 
thered from all quarters, and fantastically decorated for a 
fantastical occasion, was Eichard's fleet — 13 great busses or 
dromons, each carrying three masfcs, and on each mast a broad 
sail, 50 galleys and 100 transports, with 106 other ships, 
which were assembled at Lisbon to join him on the way. 
Their rostra were glittering in gilt and gaudy colours ; the 
bulwarks were hung with shining shields, and standards, 
flags, and pennants were fluttering over their decks. They 
were impelled by sails and oars. This vast armament, by 
prodigious efforts, and under threat of crucifixion to the fal- 
tering crews, captured a solitary Saracen of alarming dimen- 
sions and carrying 800 men. 

464. The first naval victory of England was won by the 
ill-famed John, and achieved after the fashion of Lvsander's 
conquest of the Athenian fleet. The Pope had revoked his 
edict for the invasion of England, and Philip directed his 
interdicted arms against the Count of Flanders, the ally of 
John. That monarch sent 500 vessels to the aid of his ally 
(1213), and while the French were ravaging the land, seized 
300,. and burnt another 100 of their deserted ships. 

465. This magniloquent sovereign, even before he woa 
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this clandestine yictory, had asserted dominion over the sea 
in a proclamation curious enough to be given somewhat at 
large. " If the governor or commander of the King's navy 
(so runs the writ of 1200) shall meet any ships whatsoever 
by sea, either laden or empty, that shall refuse to strike their 
sails on the command of the King's governor or admiral or 
his lieutenant, but make resistance against them which be- 
long to his fleet, that then they are to be reputed enemies, 
if they may be taken ; yea, and their ships and goods be con- 
fiscated as the goods of enemies. And that, though the 
masters or owners pf the ships shall allege afterwards that 
the same ships and goods do belong to the friends and allies 
of our lord the King. But that the persons which shall be 
found in this kind of ships, are to be punished by imprison- 
ment, at discretion, for their rebellion." It was accounted 
treason, says Selden, if any ship whatsoever had not acknow- 
ledged the dominion of the King of England in his own sea, 
by striking sail ; and they were not to be protected upon 
the account of amity, who should in any wise presume to do 
the contrary. Penalties also were appointed by the King of 
England in the same manner as if mention were made con- 
cerning a crime committed in some territory of this king- 
dom (Selden, 401). 

466. Selden assigned no mean limits to this pretended 
sovereignty. " Without question," he says, " it is true, ac- 
cording to the collective testimonies before alleged, that the 
very shores or ports of the neighbouring princes beyond sea 
are bounds of the sea- territory of the British Empire to the 
southward and eastward; but that in the open and vast 
ocean of the north and west, they are to be placed at the 
utmost extent of those most spacious seas, which are pos- 
sessed by the English, Scots, and Irish " (Selden, 459). 

467. He asserts the acknowledgment of this authority, 
and as independent of the English possessions on the coast 
of France, Normandy, and Aquitaine (p. 411) by the Ge- 
nevese, Catalonians, Spaniards, Germans, Zelanders, Hol- 
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landers, Frieslanders, Danes, and Norwregians, before com- 
missioners appointed by England and France after the treaty 
of peace between Edward I. and Philip the Fair, on their 
complaining of grievances inflicted during the preceding 
commercial truce by the French Admiral, who was alleged 
to have been guilty of usurpation in assuming a dominion 
on the sea (pp. 403-407). 

468. The Venetians at this time (1202^ were greatly in- 
creasing the dimensions of their vessels, perhaps in imitation 
of the Saracenic type, which was adopted by the Barcelonese 
in enlarging the scale of their ships. In 1270 the * Santa 
Maria,' the largest of the Venetian fleet, was about 125 feet 
in length, and carried 110 seamen. In 1315-1331 the ' Sent 
Climent,' fitted out by merchants of Barcelona, had three 
decks, and carried from 400 to 600 men. In 1317, so much 
superior in size were the Mediterranean gaUeys, that Ed- 
ward II. hired 5 from the Genoese, armed, manned, and 
victualled, to aid him in his Scottish war. 

469. During those piratical times it was almost a neces- 
sary precaution for merchantmen to sail in fleets. In the 
reign of Edward III. this precaution was enforced by royal 
decree, and the first instance of convoy is recorded ; for his 
own two galleys were appointed (1338) to guard the ships 
conveying provisions to his subjects in Scotland, and to 
cruise against the Scots and their aUies. 

470. Edward III. in the same year raised a question of 
neutral rights ; he requested the King of Castile to pro- 
hibit commerce between his subjects and the Flemings, with 
whom England was at war. The Spaniard maintained the 
right of trading with the enemy, in which Edward found it 
expedient to acquiesce, and to reduce his application to the 
withholding of military aid. He could not obtain so much 
as this from the Genoese. They had become a maritime 
condottieri, like the Swiss, permitting their subjects to sell 
and hire the service of their ships and their swords ; they, 
notwithstanding his adjurations, permitted 30 galleys to 
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be fitted out at G^noa and 20 at Monaco, to serre against 
the English king. In 1340, the Genoese and Spaniards 
furnished maritime assistance to the King of France ; but 
Edward proved victorious and won the first regular sea-fight 
which the English are entitled to record. "With 260 vessels 
he defeated, with prodigious slaughter and capture, 400 in 
the service of the King of France, including the larger ves- 
sels of the Spaniards and the Genoese. In 1346, he besieged 
Calais by land and sea. We have already contrasted his 
" huge fleet " with the vessels of the Grecian navy engaged 
in the siege of Troy. 

471. Fortune awhile forsook the British flag. The Cas- 
tilian cannon, the first employed by Christian nations in 
maritime warfare, and their vastly larger ships, after a two 
days' desultory battle (1372) completely defeated the En- 
glish fleet. 

472. The King, with the aid of a large taxation, fitted 
out "properly for war " 2 ships, 2 barges, and 2 ballingers, 
to cruise upon the coast. But, notwithstanding this mighty 
expedition and the achievements of Mr. John Philpot, and 
notwithstanding the capture of, among others, a Spanish 
vessel with a cargo worth 7000 marks, by the buccaneers of 
NewtJastle and Hull, 4 French galleys (1379) insulted the 
river and the coast, burnt a part of Gravesend, and carried 
away prisoners and abundant spoil. It is the business of 
corsairs to plunder, not unnecessarily to fight the foe. 

473. In 1415 Henry V. of England had collected a fleet 
of 1600 vessels for the invasion of France, among which 
several probably royal ships were distinguished as belonging 
to the Tower. In 1417 he had five ships built, three of 
them at Southampton, in imitation of the dromons of the 
Castilians and Genoese engaged in the service of the King 
of France. These, the largest which had yet appeared in 
the British navy, on account, perhaps, of the holiness and 
royalty of the expedition, were distinguished by the names 
of the * Trinity,' * Grftce de Dieu,' and * Holy Ghost,' the 

I 2 
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' King's HaU ' and the * King's Chamber.' The * Hall ' and 
* Chamber ' were very sumptuously adorned ; the ' Chamber ' 
displayed a sail of purple silk, embroidered with the arms of 
England and of the intended-to-be-conquered France. 

474. One Tavemer, of Hull, had (1449) built a ship so 
large that the delighted King conferred on her exemption 
from the staple dues, and the name * Carrack Grace-Dieu,' 
and the privilege of trading direct to the Italian States. At 
this time also, Canyngs, a Bristol merchant, possessed three 
ships, one of 400, another of 500, and the other of 900 tons. 

475. Some merchants of the north of Spain in 1468 sent 
in a bill for the value of vessels and cargoes, alleged to have 
been piratically taken by ships of Sandwich, Dartmouth, 
Plymouth, and Eowey, i.e, for seven ships from 40 to 
120 tons each and their cargoes. The ships were estimated 
in sums amounting to about £850, and the cargoes to about 
£4000. 

476. In 1471 Liibeck, Eostock, "Wismar, Stralsund, Dant- 
zik, Konigsberg, Biga, and Eevel, and all the other Hanse 
towns of Grermany, Prussia, and Livonia, entered into a 
convention, by which Bruges was established as the sole 
staple of their goods, and ships well armed were stationed 
at Hamburg and Sluys for the suppression of piracy and 
the accommodation of trade. 

477. In 1481 Edward IV. of England had six ships de- 
signated royal, and five more, to which he appointed com- 
manders. In 1489 the Parliament prohibited import or ex- 
port in any but English bottoms, to improve, as it was said, 
this magnificent navy, — that is, by providing vessels which 
might be pressed into the service when required. By this 
time the English had extended their voyages to the Italian 
seaports ; but their most adventurous exploits were to Ice- 
land, now first sanctioned by the Danish king. 

478. The Scotch royal navy was (1488) a mighty pair, — 
the * Flower ' and the ' Yellow Carvel,' — armed with guns, 
crossbows, lime-pots, fireballs, and two-handed swords. 
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479. But Henry VII., to eclipse all former kings, built a 
mighty ship, which cost full £14,000, and called her the 
* Grreat Harry.' All else we know of her is that she was 
burnt. 

480. Voyages. — The rovers and the traders of the north 
of Europe were alike intent on their immediate gain. Where 
plunder could be obtained, and in neighbouring places where 
goods could be bought or sold, the rover and the merchant 
were found. The princes thought not of the sea, except as 
the way to conquest or for the little commercial specula- 
tions in which they sometimes engaged. Neither prince nor 
merchant dreamt of regions far beyond the "Western Ocean, 
nor, except, perhaps, Alfred and Athelstane, had one of 
them read, or could one of them read, of the nations beyond 
the Stormy Cape. 

481. The few voyages involving discovery which were 
made were the results of accident rather than design. Of 
those we will take a very cursory view. 

482. In a translation by the royal Alfred, we have an ac- 
count of a voyage by Valfstan, a Dane, along the southern 
coasts of the Baltic, and by Othere, a Norwegian, beyond 
the North Cape. 

483. Before the reign of Harald Haarfager (861), one 
Naddod, a Norwegian, had discovered Iceland. Thither 
driven by a merciless persecution, many of the most intelli- 
gent and adventurous of the Norwegians retired and founded 
a colony, distinguished for good government, intelligence^ 
and a literary taste. 

484. From Iceland the venturous mariners undoubtedly 
visited Grreenland, and (1000) Biom with his companions 
proceeded along the coast of America to a region where 
the soil was fertile and grapes grew wild. Here an Ice- 
landic colony settled, and called their country "Winland, and 
maintained itself at least above 120 years; for in 1121 
a bishop proceeded thither from Iceland to introduce the 
Christian faith. There is a story that some Orkney fisher- 
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xneD, and with them Zeno, who alone returned to tell the tale, 
were driven (1360) bj stress of weather to an island in the 
"Western Ocean called by him Estotiland, where the people 
raised com, drank ale, and practised such ordinary handi- 
crafts as Zeno understood, and without the knowledge of the 
compass, which he first introduced among them, traded to 
Greenland and the American mainland. They who believe 
the story, may believe that this was the Icelandic colony of 
Winland, and that Zeno, appointed admiral of the King of 
Estotiland's twelve ships, was wrecked on the American 
shore among cannibals, from whom the Orkney men alone 
escaped; and that he for thirteen years wandered among 
various tribes, and into the south-west, where the people, 
in a mild climate, had cities and temples, and abundance of 
silver and gold. 

485. There is a mythical tradition that Madoc, Prince of 
"Wales (1171), found his way to America, performed some 
prodigies and founded a settlement there, and without chart 
or compass found his way back again to "Wales, told his 
romantic tale, and set forth again with more Cumbrian emi- 
grants to the newly- discovered land. 

486. The Venetians assert that they are entitled to the 
honour of having first discovered America, and that not by 
accident, but by an expedition sent forth on a scientific 
voyage in search of lands across the waters of the "Western 
Sea. 

♦ 487. The moderns, however, have sought in vain for the 
Winland settlement, the civilization of Estotiland, and the 
kingdom of the Prince of "Wales. 

488. The first discovery from the English coasts is a ro- 
mantic tale, better accredited, however, than many a story 
implicitly believed. Anna, the beloved of Machin, had been 
coerced to a nobler, or rather to a richer match. Love 
broke the bonds of matrimony. They fled from Bristol and 
the tyrannic shore. For thirteen days and thirteen nights 
the adventurous bark was driven in thunder, lightning, and 
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hurricane, beyond tlie realms of calculation and the regions 
of hope. The tempest subsided; the pall which hung over 
the beautiful island was lifted — Madeira stood revealed. The 
lovers landed on the delightful plain (about 1350), the do- 
main of flowers, of forests, and melodious birds ; thej landed 
but to pine away. Their companions fled from the solitude 
to be enslaved by the Moor. The Portuguese had heard 
the melancholy tale, penetrated the superstitious gloom, and 
raised a monument to ill-fated love. 

489. The Spaniards and the French also say that they 
had heard the tale, and that their adventurous mariners 
went forth in search of the mysterious isle ; that they found 
not it, but that they discovered the Canaries in their search 
(in 1395) ; and the French, moreover, say, that Jean de 
Bethencourt, of Dieppe, conquered those islands in 1402. 
The French also claim the priority of discovery of Guinea 
in 1346, and the establishment of a settlement and a fort 
at Mina, on the Gold Coast, which, however, had vanished 
before the Portuguese arrived. 

490. It was not by the bold navigators of Britain, or the 
hardy voyagers of the South, by the Icelander, the Fleming, 
the Dane, the Spaniard, or the Gaul, but through the science 
attained by the Portuguese and the nautical skill of the sons 
of Genoa and Venice that the stormy limits of Africa and 
the regions of India were to be first explored, and the 
fabulous regions far, far beyond remotest Thule were to be 
sought and found. 

491. At length, among the princes of Europe one arose, 
Henry, son of John, King of Portugal, created Duke of 
Viseo in reward for the part he bore in the conquest of 
Ceuta from the Moors (1409 or 1415). Appointed governor 
of that fortress, his enlarged mind availed itself of the 
knowledge which he found among the followers of the 
Crescent. After his retirement from that office, this first 
and greatest patron of discovery (1415-1418) founded a 
school of navigation and science, erected an observatory, 
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and established a naval arsenal at Sagres, on the south side 
of Cape St. Vincent, overlooking the Atlantic Ocean. There 
he collected what could be gathered from ancient informa- 
tion, from the travels of the Venetians, the Arabians, and the 
Moors, and from the slender discoveries which the Northern 
nations had made. 

492. The science of Grreece and Egypt had established 
the Pythagorean (b.o. 639-510) system, and ascertained that 
the earth was a globe ; that it revolved with the other planets 
round the sun ; that the planets were habitable ; that there 
was a temperate to the south as well as on the north of the 
torrid zone ; and that there might be antipodes to the people 
of Greece. 

493. Eratosthenes, librarian of Ptolemy Euergetes at 
Alexandria, the father of chronology, had (b.o. 240) mea- 
sured the distance between the tropics, and found it equal 
to eleven eighty-third parts of the circumference of the 
circle, which nearly agrees with that assigned by gravita- 
tion as its true value: he observed the obliquity of the 
ecliptic to be 23° 51' 20", and calculated the equatorial cir- 
cumference of the earth to be about 24,900 geographical 
miles, and deduced that the vast extent of the Atlantic 
Ocean was the only obstacle to navigation from Spain to 
India, by going west. He followed Pytheas in describing 
the British Isles. 

494. Hipparchus (b.o. 158) had invented the astrolabe, 
and employed it in obsei'Ving the stars. He also found that 
an interval of 94 days and 12 hours elapsed between the 
vernal equinox and the summer solstice, while only 92 days 
12 hours were included between the summer solstice and 
the autumnal equinox ; and from these two facts deduced 
the eccentricity of the solar orbit and the place of the 
apogee. He also derived the analogous elements of the 
lunar orbit from three observed eclipses of the moon. And 
he ascertained that the year consisted of 365 days, 5 hours, 
56 minutes, and 1 2 seconds. His astrolabe was constructed 
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80 as to determine the position of a celestial body by means 
of longitude and latitude. 

495. Ptolemy, who invented the quadrant, gives a descrip- 
tion of the astrolabe, and (138) in addition to his own 
astronomical and geographical observations preserves the 
observations of many others. 

496. We have noticed these few among the geographical 
and astronomical observations of these illustrious men to 
indicate the knowledge which existed in ancient times. 

497. But the triumph of a new religion had been esta- 
blished, a religion which endured no opinions except its own. 
The last faint voice of the Grecian and Alexandrian schools 
had been silenced, and the efforts of the inconsistent Julian 
to rescue science and philosophy from the persecution of 
the priesthood had proved (383) as unsuccessful as his 
Persian war. The provinces of the Empire had engaged in 
the discussion of repugnant doctrines and relentless creeds, 
the history of which is written in blood, but could not and 
cannot be understood. Such time and talent as were not 
dedicated to the malignant conflicts of bigots were employed 
in the ferocious wars which temporal ambition aroused. 

498. The clouds of darkness which had been gathering 
gloomily overspread Europe. Industry, commerce, and their 
attendant affluence disappeared. The remaining arts were 
those of the armourer and the workers in jewels and orna- 
ments, in miserable imitation of the splendour which had 
passed away. 

499. The legends of monks and the disputations and 
fabrications of priests usurped the seats and obliterated the 
writings of phDosophy and taste. Astronomy, geography, 
and mathematics, were banished; the Pythagorean and 
Ptolemean systems were forgotten ; the earth and the seas 
had become to men's minds a plane, surround^^d by a my* 
thical fence ; and the sky and the heavens were laid out in 
a canopy above. 

500. Century after centttry of aecumolating daxknem 
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rolled along. The Prophet of Mecca is in arms (629) against 
the Emperor of degenerate Eome, but it is to establish ano- 
ther proselytizing creed. Islam for awhile deepened the dark- 
ness which Christianity had spread. 

501. But light has shone upon the Mohammedan realms ; 
Almansor is (764) Caliph in Bagdad, and in Cordova Abder- 
rahman holds his court, and there are schools of science and 
learning in Bokhara and in Samarcand ; there the astro- 
nomer, the geographer, the mathematician, the chemist, the 
physician, the poet, the writer of fables, the teller of tales, 
the teacher of languages, the instructor in politics, the 
traveUer and the merchant, without question of nation or 
question of creed, exile from Christendom or from Cambalu, 
finds hospitality and the society which he loves. There the 
banished learning and science of Grreece have at length found 
a splendid retreat. 

502. In Bagdad reigned the illustrious Haroun al Easchid 
(786-808), who conferred the honour of his friendship on 
Charlemagne, and encouraged the little commerce which the 
Christian states of Europe could afford ; and the caliphs of 
Cordova fostered the industry and arts of Spain. 

503. Under the auspices of Almamun two mensurations 
of a degree were made (813-833), one on the plain of 
Sinaar and the other on that of Caffa. Under his auspices 
also were translated all the literary productions of Greece 
and Egypt which had not been already translated under 
the directions of his illustrious predecessors. His court 
was a school of science, and the arena of wit, elegance, and 
taste. "The Arabian astronomers introduced the use of 
larger and better instruments than those of the Greeks, and 
took greater precaution to secure the accuracy of their 
results. The astrolabe, as used by them, was in some in- 
stances a complicated instrument; it carried circles repre- 
senting the equator, the ecliptic, and other principal circles 
of the celestial sphere. In thi^ form it acquired the appella- 
tion of the armUlary sphere." 
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504. The kings, the princes, the barons, and the knights 
are buckling on tbeir mail. The rabble of Christendom 
are (1096) preparing for a wild exploit. A mad priest has 
summoned them, and they are swarming they know not 
where, like locusts to perish as they devour the land. In 
(1096-1200) Syria and Palestine a hundred fights are 
fought. The jerreeds and scimetars of the Saracens are 
glittering defiance to the Templars, the Hospitallers, and 
the serried lances of Austria, England, and Gaul. The 
contest was wanton, but it was the first acquaintance of the 
rude warriors of the West with Oriental magnificence and 
taste. The brave encountered the brave, and learnt courtesy 
and mutual respect. The Northman, the German, and the 
Gt&vl have seen curiosities, have heard strange tales of 
foreign climes and things before unknown. 

605. The people of the remotest East were far more ad- 
vanced in civilization than those of the Atlantic shores. 
They had, in millenniums which have never been counted, 
and of which superstition prohibits the computation, ac- 
quired arts, and made a progress in sciences and inventions 
of which the Christians had never heard. Among others, 
they possessed the art of printing, and they were acquainted 
with gunpowder, and with the magnetic needle, as we have 
already observed, and with a variety of other arts which 
have been claimed as inventions in the West. 

506. It was the nature of inland commerce to travel stage 
by stage through the nations, by relays of purchasers as 
well as of conveyances. They who received them at Acre or 
Antioch, at Cairo or Caffa, knew little of those who had 
packed the commodities in Cathay. Stories had found 
their way with the caravans, magnified, distorted, half told, 
to the coasts of Syria, and some of them had travelled to 
Spain. There they were imperfectly learnt by pilgrims 
and Crusaders, who, still more inaccurately, recounted them 
at home. A thirst for information was excited, though little 
knowledge was as yet acquired. 
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607. The earliest traveller who brought any news directly 
from the East was Benjamin of Tudela in Navarre, a Jew, 
who wandered among the people of his persuasion in Europe, 
in Syria, Persia, and so far as Samarcand and the borders of 
Thibet and India, and returned through Ethiopia and Egypt. 
The information which he diffused, though now deemed 
scanty, exceeded all previously possessed by Western nations, 
of the remoter countries into which he had roved. 

608. It is not within our province to speak of Avicenna, 
Averroes, and the other illustrious philosophers who adorned 
the Saracenic states, who restored and augmented the know- 
ledge of the Egyptians and Greeks. It is sufficient to refer 
to a few of those whose writings contributed to the republi- 
cation and extension of geography and the means of naviga- 
tion, and contributed to the discovery of America, and the 
passage to the East. 

509. In the reign of Almansor (763-774), Ali-Ibn-Zeid 
translated from the Pehlwi into Arabic the astronomical 
tables called Zig Shehriar, which are supposed to be lost, 
but of which extracts were preserved. Other astronomical 
works were translated from the ancient Persian, under the 
auspices of that celebrated prince. Ibn Haukal had written 
his geography, in which, although his sketch of Africa is 
short, he seems to indicate that the western and southern 
coasts of Africa were surrounded by sea. Quitting Bagdad 
in 942, he travelled through many countries, from India to 
the Atlantic coast, and his works contain valuable observa- 
tions on the productions, commerce, and manners of the 
nations among which he roved. El Bekri (1067), son of the 
Prince of Huelva and Vizier at Cordova, wrote his book of 
Eoads and Kealms, and a Dictionary of Geography, which 
contained a description of parts of Africa and Spain. 

610. Edrissi, who had been expelled from his dominions 
in the south of Egypt, had studied at Cordova, and taken up 
his residence in Sicily, under the patronage of Eoger II., 
the most intelligent of the Christian princes, wrote in 1163 
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liis Geographical Eecreations, — " the amusement of one de- 
sirous of knowing all the countries of the world," — framed a 
map, — not very accurate in longitude and latitude, it is true, 
— and constructed a silver globe, on which he delineated the 
then known divisions of the earth. The information which 
his works contain is considerable, especially as to the 
eastern parts of Africa. Almost contemporary with him, 
Essachali, a Mohammedan of Sicily, whom Eoger had in 
vain invited to reside in his court, produced his work on 
ancient and modern geography, which that prince preferred 
to Ptolemy, because it described the whole of the world, of 
which Ptolemy had described only a part. 

511. Among the importations from the East, had already 
arrived vague notices of the mariner's compasp. The first 
notice of it, which we find in the annals of European in- 
vention, is (1200-1220) in the pages of Hugues de Bercy. 
"We cite from Macpherson. "When the mariners have 
touched a needle with the loadstone, and fixed it on a bit of 
straw, they lay it in the water, and the straw keeps it afloat. 
Then the point infallibly turns towards the polar star, and 
thereby the mariner is directed in his course." Another 
hundred years elapsed before the needle was placed, in 
Europe, on a card. From the notice of it by Jacques 
de Vitry, about the same date, it was manifestly derived from 
the East. 

512. Now (1218) arose the mighty Tatar empire of 
Zenghis, his sons and bis grandson, the magnificent Kublai 
Khan, — the widest that history ever beheld, deluging 
Cathay and the rest of China with blood, sweeping over 
Karism, the sumptuous Samarcand, the enlightened Bokhara 
and the Bactrian realms, hurling down the Caliphat and the 
Persian's throne, and rolling the Eussians, the Poles, the Hun- 
garians, and the Crusaders in the dust. From Karacorum 
the edict went forth over dominions four times as extensive 
as those of imperial Eome, Alexander, or the successors of 
the Arabian Chief; dominions subdued iu years almost as 
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few as the centuries occupied in spreading the domination 
of Eome. The Crescent and the Cross vanished before the 
irresistible invasion. If the armies were as barbarous and 
as ruthless, they glittered as brilliantly as the armies of 
Islam or of Christendom. It was the last inundation from the 
nursery of nations, the last outpouring from the East. At 
length the tide was stayed. Desolation marched before it, 
but commerce, civilization, and enlightenment followed in 
the rear. 

513. It secured safe passage for the caravans, and Campion 
in Tangut became a resting-place and rich emporium, and 
Crim and Cafia became prosperous marts for the silks, the 
linen, the cottons, the rich embroideries, the filigree, the 
porcelain, an,d other productions of India and Cathay, and 
for the amber, the gold and silver of the "West. From the 
ranks of Zenghis was first heard the thunder of war ; in his 
wake came fully developed the mariner's compass — the gui- 
ding angel on the ocean — and the printing-press, the civi- 
lizer of mankind. It was then that a hundred inventions with 
a hundred conflicting claims to each sprang up. "Western 
ignorance would acknowledge no information from the East. 
The trembling priesthood derided the Eastern savages, but 
the gorgeous savages laughed at the ignorance and tinsel 
finery of the "West. 

614. Carpini (1247) and Eubriquis (1255), barefooted 
envoys of the Pope and the King of France, had brought 
home narratives of wonder and falsehood and self-adulation, 
and some little knowledge, from the courts of the satraps of 
the Great Khan. But the Venetian merchants had sought 
the East with wiser views ; and although "Western supersti- 
tion had been entertained with ridicule, "Western intellect 
was appreciated by the princes of Kublai Khan ; and the 
uncles of Marco Polo, who had attained high honours and 
affluence, were (1269) sent by that emperor as ambassadors 
to the Court of Eome. Nor is it to be supposed that they 
were the only travellers who had gained information in the 
East. 
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515. So early as 1263, the compass was the emblem of an 
order of knighthood among the Norwegians, who had in- 
troduced it into a box, although probably without a card. 
And about this time (1269), half a century before the pre- 
tended discovery of the compass at Amalfi, the attraction, 
repulsion, and polarity of the magnet, and the art of com- 
municating these properties to iron, were scientifically de- 
scribed by Peter Adziger, who described also the variation of 
the magnetic needle, and the construction of the azimuth 
compass. The use of this invaluable instrument had become 
general before 1344. 

616. In 1271, Marco Polo accompanied his uncles on 
their return to Cambalu, and, after enjoying the govern- 
ment of one of the greatest cities of China, and acquiring 
information and wealth, returned by way of India, the guar- 
dian of the emperor's daughter to her husband, an Indian 
king, with a fleet of fourteen vessels, each carrying four 
masts and nine sails; they arrived (1295) in their native 
city, with treasures of Oriental knowledge too great to be 
believed by the ignorance and jealousy which deprived them 
of fortune, and consigned them to a gaol. From that gaol 
emanated the invaluable narrative of this accomplished 
man. 

517. The information thus imparted was generally diffused. 
The nature of gunpowder was undoubtedly known to Eoger 
Bacon before 1292, and this terrible implement was in use 
before the time of its alleged invention (1330) by Barthold 
Schwartz. It had been employed in some sort of guns by 
the English against the Scots on the Wear in 1327. The 
Moorish King of Granada shot balls of iron from cannon in 
1331, and in 1339 the Scots battered the walls of Stirling 
Castle with cannon of some description. These instruments, 
however, are said to have been at times so mismanaged as to 
cause more damage to those who fired them than to the foe. 

518. The manifest utility of the mariner's compass intro- 
duced it, though slowly, into common use. The purposes of 
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war rendered gunpowder and its associate missiles accept- 
able to belligerent princes ; but the art of printing was 
neither so easily introduced nor so readily welcomed. The 
products of the Chinese press in no way resembled the 
European characters ; the process was not easy of explana- 
tion ; the machinery was too ponderous to be brought from 
a region so remote. A considerable interval elapsed before 
the conflicting claims to an invention, which neither of the 
claimants invented, arose. Moveable types were, but print- 
ing was not, a European invention. In the first half of the 
fifteenth century there were several competitors. Their 
earlier productions, however, were of no great utility to 
science. 

519. In the latter part of the thirteenth century, another 
Arabian, Ibn Said, wrote a book on geography, describing, 
among others, the black nations on the shores of the Indian 
Ocean. Abulfeda, Prince of Hamah, in Syria, in 1321, 
wrote a book on geography, chiefly confined to Karism and 
Mawaralnahr, regions beyond the Oxus ; but he describes 
the sea as surrounding Europe, Africa and Asia, and, com- 
mencing at Ceuta, describes the coast of Africa as trending 
southward beyond the equator, then bending to the east, 
then proceeding southward, and then again turning eastward, 
then taking a north-easterly course to its junction with the 
sea of India. 

620. A little after the middle of the fourteenth century, 
Ibn Khaldun, bom at Tunis, and holding office under the 
sovereign of Fez, wrote on geography, but is said to have 
derived his information mainly from Ibn Said. There were 
other geographers and travellers among the Saracens, but of 
all the most celebrated is Batuta (Abu-Abdallah-Mohammed- 
Ebn), whose travels liave been translated by Lee. He is 
described by Burckhardt as " perhaps the greatest land-tra- 
veller who ever wrote." Bom at Tangier, he left Tandja 
about 1325, and wandered over more than half the then 
known world. He travelled over all the northern coasts of 
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Africa, Egypt, Syria, Mesopotamia, Persia, Arabia, further 
than any preceding traveller, to a very great distance, down 
the eastern coast of Africa towards the south, to several 
islands on that coast, to the islands of the Persian Gulf, 
to the Black Sea, from Astracan to Khiva, to Kipchak, to 
Bokhara, Samarcand, Balkh, Herat, Gaznee, and Cabul, 
to the Punjab, to Delhi, and far eastward ; thence to the 
Malabar coast down to Calicut, to the Maldive Islands* to 
China, and, returning by Java, Muscat, and Yemen, went 
to Spain, recrossed to Morocco, thence traversed the desert 
to the Soudan, travelled to Dongola, and, after twenty-five 
years' absence, returned. 

521. At his academy at Sagres, Prince Henry, with the 
intelligent men whom he had gathered from all countries 
around him, culled information from the sources we have 
indicated, and depicted the results in maps. They occupied 
themselves in the study of the astrolabe, the mariner's 
compass, and such other nautical instruments and inven- 
tions as the times could afford. They were also engaged in 
the improvement of the vessels, with which, from time to 
time, under his auspices, discoveries were made on and to 
the westward of the African coasts. Thence and from Lisbon, 
under his directions, went forth expedition after expedition, 
with the confident expectation of finding a passage round 
the Cape to the wealthy countries of the East. 

522. So early as 1415 be dispatched two vessels along 
the African coast. They proceeded only so far as Cape 
Bojador. In 1418, another expedition, fitted out under his 
eye, was driven by tempest from the coast, and discovered 
Puerto Santo, the smallest of the Madeira group. Hence, 
led by the tale of Machin, the Portuguese penetrated (1420) 
the superstitious gloom which overshadowed the principal 
isle. Step by step, under the solicitous care of this illus- 
trious prince, by expedition after expedition, year by year, 
under commanders native and from abroad, the Canaries, the 
Azores, and the coasts of Africa beyond the line of the 

s: 
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equator were discovered and partially explored; when, in 
14(63 (or 1473, for there is a question as to the date), the 
patron of discovery and navigation died. 

623. For awhile the enterprise of Portugal slept, disco- 
very by her vessels proceeded slowly — yet it did proceed ; 
and step by step their expeditions crept towards the stormy 
Cape. John II. awakened the dormant spirit; and after 
the*discovery of Congo (1484), he dispatched Covillan and 
others to seek by land, and Bartholomew Diaz by sea, infor- 
mation as to the means of reaching the opulent regions of 
India by sailing round the African shore, and also of finding 
the wealthy domains of Prester John. Before Covillan had 
finished, or sent back any report of his journey, or on the 
accuracy of the map with which he had been entrusted, 
Diaz, in 1487, passed and returned by the Cape designated 
of Tempests, from its storms, but, from the success of the 
expedition, the Cape of Good Hope. 

524. In the meantime, Martin Behem, who is said, but on 
no satisfactory authority, to have discovered Brazil in 1484, 
after consultation with Eoderigo and Joseph, a Jew, first 
applied the astrolabe to the purposes of navigation, to enable 
the mariner to ascertain his distance from the equator by 
the altitude of the sun, and composed tables of declination 
for ascertaining the latitude. 

625. The greatest of the Genoese, Christopher Columbus, 
already an experienced mariner, and his brother John, left 
their native country for Lisbon in 1470, and for the most 
part resided there. He for some time dwelt at Porto Santo, 
and took part in several of the Portuguese voyages to the 
African coast. The chief occupation of the brothers was in 
earning a humble subsistence by constructing maps. "With 
the nautical knowledge which they brought from Italy, and 
had subsequently acquired, and the improvements in the 
mariner's compass and the astrolabe and other instruments 
with which the disciples of Prince Henry had become fami- 
liar, they were well prepared to venture on the sea. By 
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means of the industry and researches of that intelligent 
prince, a vast fund of information had been collected, to 
which they in their business pursuits would necessarily re- 
sort. The world had at length become to the minds of the 
Italian and Portuguese mariners a measurable globe. They 
had before them the spheres and calculations of the an- 
cients and of the Arabians, not greatly deviating from the 
truth. Eratosthenes, Seneca, Aristotle, and Pliny had be- 
lieved that western regions could be reached by stretching 
across the ocean from Cadiz. Alfraganus the Arabian had 
diminished the distance by under-estimating the degrees. 
Wood of strange kinds and carvings had been picked up 
near the Azores and at sea, swept from the unknown regions 
by the Gulf- stream, then alike unknown. It required only 
hardihood to venture on the long, long voyage. There is 
land far, far beyond the Azores. The question is, how far ? 
There are silks, and spices, and diamonds, and rubies, and 
pearls, and rich manufactures, and luxurious fruits. There 
is a feeble people, and abundance of silver and gold. 

526. That the King of Portugal should not have accepted 
the gorgeous temptation may be understood. His ships 
were preparing to reach it by a shorter and surer course ; 
the maps for his voyage were complete ; the route was al- 
ready traced. He knew not of other treasures between 
him and the contemplated prize. The English monarch de- 
clined it. He and his court knew nothing, and were inca- 
pable of learning anything, of geography beyond the im- 
measurable western ocean. England possessed little nautical 
enterprise, except for levying tribute on the narrow seas, 
and Henry was very careful of his coin. 

527. A contract at last is signed (April 17, 1492). 
Columbus shaU be Viceroy and General and Admiral of all the 
lands and seas he can subdue, and he shall have one-tenth of 
all the pearls and precious stones, of all the spices and mer- 
chandises, and silver and gold which he may in any manner 
acquire ; the liberal Isabelli^ shall have the rest. 

K 2 
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528. The great Admiral is embarked in tbree little shal- 
lops, with a tiny band, on the unknown, the unbounded 
sea, dispatched by the royal bigots to christianize the hea- 
then with desolation in the search of gold. 

629. Anahuac (Mexico) and Tavantinsuyu (Peru) trem- 
ble. It is over the eastern ocean, their ancient prophe- 
cies proclaimed, that the destroyers shall come, mounted on 
strange animals, and lightning across the laud. 

530. At the command of the Aztec priests, the altars are 
reeking with the blood of hundreds to expiate the sins of 
the nation, and to avert the doom; but the land shall be 
heaped with carnage, and shall flow with the blood of hun- 
dreds of thousands at the mandate of the missionaries from 
Christian crowns. 

531. A new world is discovered (San Salvador, October 12, 
1492), the fabled Atalantis is won. It shall bear another's 
name, proud Admiral ; it shall ever be blended with thine. 

532. Such is the insolence of priestcraft, the confidence 
of avarice, and the submission of superstition, that a pon- 
tiff presumed to divide all the Gentile nations of the world 
between Portugal and Spain. The humblest individual of 
those nations had as valid a right to divide his triple crown. 
But Portugal and Spain were determined on plunder, and 
deemed their atrocities sanctified by the papal bull. This 
division was by a document, bearing date 2 and 3 May, 1493, 
only two months after Columbus returned from his first 
voyage, and thereby Alexander VI. professed, in considera- 
tion of propagating the Christian faith, of course by the 
usual means, to bestow upon Spain all lands not occupied by 
Christians, which Spanish navigators should discover to the 
west, and on the Portuguese all which their navigators should 
discover to the east, of a line drawn 100 leagues west of the 
Azores, from pole to pole. This marvellous title-deed, con- 
ceived in ignorance of geography as well as of rights, was 
afterwards reformed. 

533. On the 8th of July, 1497, Vasco de Gama sailed 
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forth with three ships and a caravel, of the respective bur- 
dens of 120, 100, 200, and 50 tons, destined to sail round 
the Cape to the regions of Ind, furnished with the chart 
which had been corrected, and with letters from the king 
to the princes of India, and the fabulous Prester John; 
and steering through storm and tempest, on the 20th of 
November doubled the terrible Cape. He followed the 
south-eastern coast of Africa to Melinda, and thence bore 
boldly across the Indian Ocean, and reached Calicut, on the 
coast of Malabar. The discovery of India was accomplished. 
Elect after fleet pursued the route. Portugal established a 
mighty empire in the Indian seas. 

534. England was among the most tardy in the field of 
discovery. Her maritime energies had been diverted, her 
industry disturbed and repressed by the desolation of civil 
war. Henry had declined the advances of Columbus ; but 
after the news of the discovery of a new world, glittering 
with diamonds and paved with gold, defended by a feeble 
population, he was not reluctant to participate in any trea- 
sures which his subjects or others might at their own cost 
and hazard acquire. The English mariners were uot erudite 
in geography; they had no notion of the way to the treasures 
of which they incessantly heard. But in Bristol dwelt John 
Cabot, a Venetian merchant, who knew something of geo- 
graphy, and was willing to encounter the risk, if assured of 
a fair share of the profit which he might obtain. Accord- 
ingly he laid his views before the king, and the king deemed 
them worthy of royal approbation ; they were so proper for 
the subjects whom the adventure would bring under his 
benign rule, and so illustrative of the king, the adventurer, 
and the times, that we cite from 12 Rym. Foed. 695, at 
length (1496). 

" Pro Johanne Caboto et filiis suis super terra incognita 
investiganda. 

'* Eex omnibus ad quos, etc., salutem. 

*' Notum sit et manifestum, quod dedimus et coucessimuSy . 
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pro nobis et hseredibus nostris, dilectis nobis Johanni Ca- 
boto, civi Venetiarum, ac Lodovico, Sebastiano et Sancto, 
filiis dicti Johannis, et eorum ac cujuslibet eorum haeredi- 
bus et deputatis, plenam ac liberam auctoritatem, facultatem 
et potestatem navigandi ad omnes partes, regiones et sinus 
maris orientalis, occidentalis, et septentrionalis, sub banneris 
vexillis et insigniis nostris, cum quinque navibus sive na- 
vigiis, cujuscunque portitursB et qualitatis existant et cum 
tot et tantis nautis et hominibus, quot et quantis in dictis 
navibus secum ducere voluerint, suis et eorum propriis 
Bumptibus et expensis : 

" Ad inveniendum, discooperiendum, et investigandum 
quascunque insulas, patrias regiones, sive provincias gen- 
tilium et infidelium in quacunque parte mundi positas, 
qu8B Christianis omnibus ante haec tempera fuerunt incog- 
nitsB. 

" Concessimus etiam iisdem et eorum cuilibet, eorumque 
et cujuslibet eorum haeredibus et deputatis, ac licentiam de- 
dimus assigendi predictas banneras nostras et insignia in 
quacumque villa, oppido, castro, insula seu terra firma a se 
noviter inventis. 

" Et quod praenominati Johannes et filii ejusdem, seu 
hseredes et eorum deputati quibuscunque hujusmodi villas, 
castra, oppida et insulas a se inventas, quae subjugari, oc- 
cupari et possideri possint, subjugare, occupare et possi- 
dere valeant, tanquam vasalli nostri et gubematores, loca- 
tenentes et deputati eorumdem, dominium, titulum, et 
jurisdictionem eorumdem, villarum, castrorum, oppidorum, 
insularum ac terrsB firmse sic inventarum, nobis acquirendo. 

" Ita tamen ut ex omnibus fructubus, proficuis, emolumen- 
tis, commodis, lucris et obventionibus, ex hujusmodi naviga- 
tione provenientibus, prsefati Johannes et filii ac hseredes 
et eorum deputati teneantur et sint obligati nobis, pro omni 
viagio suo, totiens quotiens ad portum nostrum BristoUisB 
applicuerint, ad quern omnino applicare teneantur et sint 
astricti, deductis omnibus sumptibus et impensis necessariis 
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per eosdem factis, qaintam partem totius capitalis lucri sui 
facti sive in mercibus sive in pecuniis persolvere. 

'' Dantes nos et concedentes eisdem suisque hseredibus et 
deputatis ut ab omni solutione custumarum omnium et sin- 
gulorum bonorum ac mercium, quas secum reportarint ab 
illis locis sic noviter inventis, liberi sint et immunes. 

'^ Et insuper dedimus et concessimus eisdem ac suis hsere- 
dibus et deputatis, quod terrse omnes firmse, insulae, villsBy 
oppida, castra, et loca quaecunque, a se inventa, quotquot ab 
eis inveniri contigerit, non possint ab aliis quibusyis nostris 
subditis &equentari seu visitan, absque licentia preedictorum 
Johannis etejus filiorum suorumque deputatorum, sub poena 
amissionis tam navium sive navigiorum quam bonorum 
omnium quorumcunque ad ea loca sic inventa navigare pree- 
Bumentium. 

'* Yolentes et strictissime mandantes omnibus et singulis 
nostris subditis, tam in terra quam in mare constitutis, ut 
prsefato Jobanni et ejus filiis ac deputatis bonam assisten- 
tiam faciant, et tam in armandis navibus seu navigiis, quam 
in provisione comraeatus et victualium pro sua pecunia 
emendorum, atque aliarum rerum sibi providendarum, pro 
dicta nayigatione sumendarum, suos omnes favores et auxilia 
impartiantur. 

" In cujus, etc. 

"Teste rege apud Westmonasterium quinto die Martii. 

"Pee ipsum Ekgem/' 

635. With this unquestionable right to take possession 
of what he could, Cabot and his son set forth across the 
Atlantic in the spring, and discovered St. John's and New- 
foundland in the autumn of 1497. In the following year 
Sebastian started again from Bristol, in the confident expec- 
tation of finding India and Cathay, and for that purpose 
coasted America from Newfoundland to Florida ; but he re- 
turned, and for awhile all English speculation in American 
adventures ceased. The gold had been talked about ; the 
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British mariners reserved their prowess until some of it ap- 
peared. As pious Catholics, they were bound to respect 
the concession which their holy father had made in favour 
of Portugal and Spain ; and they did to some extent ab- 
stain from infringing it until the faith of some of them was 
altered, and the galleons were more heavily freighted with 
silver and gold. 

, 636. In 1600 Cabral set forth from Portugal to Calicut 
with the greatest armament which had sailed for the Indian 
coasts, thirteen vessels, adapted for war as well as commerce. 
In his way he discovered Brazil, and claimed that vast em- 
pire for his sovereign as part of the gift of the Pope. In 
the same year Vincente Tanez Pinzon discovered Cape St. 
Augustine, and probably with some regard to the pontifical 
donation, in search of dominions for his master the King of 
Spain, held his course northward and westward by the Ama- 
zon and the Orinoco to Hispaniola. 

537. In 1501, Americus Vespucius, a Florentine in the 
service of Portugal, touched at St. Augustine, conferred his 
name on the vast regions of America, and skirted 600 leagues 
southward of its coasts. 

538. In 1500 and the three following years, Portuguese 
expeditions attempted a passage by the north-west, towards 
the land of riches, and discovered the desolate regions of 
Labrador. Two of these expeditions perished in the at- 
tempt. 

539. Juan Ponce discovered Florida, the land of flowers, 
and claimed it for the King of Spain. 

640. As yet all the discoveries were on the Atlantic and 
in the Indian seas ; a vast impenetrable continent lay between 
Europe and the desiderated regions of Cathay. In 1513 
Vasco Nunez de Balboa, Governor of Darien, the first of 
Europeans, beheld the waves of the Pacific Ocean, w^hich, as 
they told him, rolled upon a region abounding in gold — 
unhappy Peru. 
. 541. But the barrier must be penetrated ; rich and teem- 
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ing with treasure, still it lies in the way of richer and more 
flourishing realms. They have tried it midway, they have 
tried to pass it on the north, they have followed it from the 
icy regions all along the coast ; there is no inlet, there is no 
strait : it must be penetrated. Magellan has found a narrow 
and a fearful passage in the extreme south. By the land of 
Fire he has gone through it. Magellan is in the Southern 
Sea (1519), That wide ocean he has traversed, he has visited 
its islands, and, steering westward, has passed the stormy 
Cape. But his companions shall tell the tale of his suffer- 
ings, and complete the first circumnavigation of the world. 

642. Henry VIII. laid the first foundation of the 
British navy, and is the first of our sovereigns who had a 
fleet which could be properly called his own. It was of no 
great magnitude. Francis I. had about an equal military 
marine. In a 'skirmish between these potent fleets (15 12), the 
largest ship of each, estimated at 1000 tons, the Frenchman 
crowded with 1600 men, was burnt. The English man-of-war 
was replaced by the towering, tottering, tawdry fabric, of 
perhaps still greater burden, armed with 122 little cannon 
and swivels, and baptized 'Henry Grace k Dieu.' 

543. We have already observed upon the incapacity of 
the sovereigns of the western nations to repress the piratical 
habits of their subjects. They had few vessels of war which 
they could call their own ; they were dependent for their 
belligerent means upon the levies on the maritime towns. 
The King of England could not rely on the readiness of the 
rovers, who have retained almost to the present day the 
name of Gallants of Fowey, to chastise the appropriating 
habits of the mariners of the Cinque Ports and Hull. The 
inferior judges of each kingdom were so thoroughly imbued 
with the sentiments of the people, that justice could not be 
obtained. The supposed calumny did not apply to any par- 
ticular nation. Each, as in the family feuds of savage tribes, 
was impressed with the conviction that there was some outrage 
to be avenged. Of the British hero Drake, who is reported 
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to have lost his fortune (it is difScult to see how, as his ship 
escaped) in a piratical expedition of Hawkins (1562-1568) 
against the colonies of Spain, it was said " that the King of 
Spain's subjects had undone Mr. Drake, and therefore Mr. 
Drake was entitled to take the best satisfaction he could on 
the subjects of the King of Spain." Such were the notions 
which prevailed many years subsequent to the period of his- 
tory with which we are now concerned. The only power 
approaching efficiency which the sovereigns possessed, was 
that of holding the ports from which ships issued responsi- 
ble for the conduct of the crews, and requiring the owners 
and captains to enter into bonds for the conduct of their ves- 
sels upon the sea. That such bonds should be given were 
the conditions of several treaties, to which we have already 
referred. But as the lust for marine plunder, which had 
been excited to an uncontrollable extent by the discoveries 
of Portugal and Spain, led to expeditions to which it will be 
necessary to allude, it may not be improper to illustrate the 
condition in this respect of the western nations from an 
unquestionable source, the ** Tractatus Depredationis " (12 
Eym. Peed. 629), between Francis I. and Henry VIII. (1518), 
two kings who had the semblance at least of a royal marine. 

To put an end to suits relating to spoliations, as to which 
there was complaint of interminable delay, it was resolved 
that such suits should be disposed of by the judges at once, 
or referred to judges thereby appointed ; and that any in- 
ferior judges refusing to send to them the proceedings within 
ten days after the requisition of either party, should forfeit 
thirty silver marks, and that if they proceeded in the cause 
without the consent of both parties, their judgment shoidd 
be void. 

And that, as well for disposing of future as existing causes, 
the admiral, vice-admiral, or their deputies, and the Master 
of the Bolls should be appointed judges in London for Eng- 
land ; and the admirsil, vice-admiral, or their deputies, and 
especially the President of the Court of Begistry in Bouen, 
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for France. And that they should determine BuiDiDarilj 
within six months, if the parties required it, and without 
form, causes of maritime incursions, piracies, and depreda- 
tions in which proceedings had been taken, and within a 
year at furthest new causes, or when little had been 
done. 

It was provided that military aid should, if necessary, be 
afforded to enforce the judgments, and an appeal was given, 
on certain conditions, to the supreme council of the respec- 
tive kings. 

And as it might be difficult to seize the depredators, or 
to ascertain their abodes, proclamation was to be made by 
the crier, or trumpet, or other usual mode of giving notice, 
in the harbours or towns of their prince nearest to the 
place where the injury occurred, which, if repeated at any 
time after fifteen days, was to have the effect of a citation 
personally served. 

And to prevent future piracies, it was agreed that the 
admiral or proper officer of every harbour in each kingdom 
should require sufficient security from the owners or officers 
of every native ship, according to her value and equipment, 
to be given before leaving port ; that the owners, masters, 
mariners and sailors, and all on board, should keep the peace 
towards the subjects of the other prince, and abstain 
from committing any injury against them on the land, the 
rivers, the harbours, or the sea ; and should not take on board 
any passengers, sailors, or soldiers until their names had 
been given to such admiral or deputy, who should inscribe 
them in a register. And that before leaving port all on 
board such vessel should swear that they would not in the 
course of the voyage do any injury to the lands or persons 
of the other king's subjects, by land, in the rivers, or on 
the sea ; and also that in all cases of bringing in captures, 
booty, or spoil, they would bring two or three of the chief 
persons of the captured ship before the admiral or vice- 
admiral, or their deputies, to be examined as to the capture 
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or goods, and that they would not make, or suffer any 
division, transfer, change, or alienation of the plunder, spoil, 
or merchandise until they should have been presented for 
the examination of the officer of the port, who was to de- 
termine what was to be done. And that they should swear 
tliat on their return to port, or arrival in any harbour of 
the kingdom from which they sailed, they would immedi- 
ately inform the officer of the port from which they de- 
parted, respecting any goods, spoil, booty, or merchandise. 
And it was provided that a record should be made of these 
securities and cautions, one to be retained in the port, and 
the other delivered to the officer of the ship ; and that they 
should be allowed to depart from any port at which it was 
produced. 

And it was stipulated that the officer of the port should 
not permit any portion of such merchandise to be trans- 
ferred, changed, sold, or alienated. 

And it was provided that the proper port-officer, guilty 
of neglect in omitting to require the security and oaths, 
should be personally liable for any injury which might be 
done by the ship, or any one in her. 

And that proclamation should be made prohibiting mer- 
chants and others of any rank or condition, under penalty 
of imprisonment and confiscation of property, from pur- 
chasing, or taking by gift, transfer, or any other title or 
colour, and from holding, hiding, concealing, or receiving 
any merchandise or goods, or anything whatever taken 
upon the sea, before the admiral, vice-admiral, or their de- 
puties had declared the booty and capture to be good and 
lawful spoil, and from procuring or permitting anything of 
the kind to be done. 

The treaty makes provisions for enforcing the bonds, sa- 
tisfaction for injuries, and restitution of plunder, and various 
provisions as to the mode of proceeding ; and declares that 
the like course shall be applied to depredations committed 
on land. 
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544. About 1623 the Prench began to interest them- 
selves in discovery of new lands, with the like appetite for 
conquest. Their first expeditions were however dii'ected 
by foreign assistance. Verazzano, a Florentine, conducted 
them to Carolina or Georgia, and along the coast to New- 
foundland. Within twelve years they had again visited 
Newfoundland and the mighty city of Hochelaga (near where 
now stands Montreal), consisting of full fifty wooden houses, 
roofed with bark ; the enclosure in which it stood was sur- 
rounded with a palisade. The French king assumed pos- 
session, and created a Viceroy of Hochelaga, Canada, New- 
foundland, and Labrador, and the viceroy erected and aban- 
doned a fort. 

545. The English had made one more voyage towards the 
north-west, under Sebastian, the son of John Cabot. His 
proposal was to sail by the Pole to the East, and return by 
the Straits of Magellan, loaded with precious stones, baltns, 
silks, muslins, and gold. He sailed about 1526, and dis- 
covered Hudson's Bay, and explored the coast as far south 
as Virginia. With this, the English expeditions to the 
north-westward temporarily ceased. 

546. The Spaniards in their New World extended their 
discoveries along the Pacific coast. It was surveyed by 
Ximenes and Ulloa (1539) to California, and by Alarcon 
(1542) to the Colorado, and soon afterwards by Cabrillo be- 
yond Cape Mendocino, and by Viscanio to Columbia, and 
perhaps further north. 

547. Spain, which had expelled the Moors and the Jews, 
the arts, sciences, and almost every trace of internal wealth, 
teemed with soldiers and adventurers avaricious of gold. 
The nobles, the peasants, and the artisans, crowded in thou- 
sands to the regions in which inexhaustible riches were to 
be found. It is not for us to narrate the romantic achieve- 
ments of Cortez, or the desolating progress of Pizarro and 
his murdering band. Nor is it within our province to re- 
cord the brilliant exploits of the Portuguese in establishing 
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tbeir more commercial empire on the coasts of Africa, India, 
and Brazil. 

548. In the middle of the sixteenth century, at length 
English merchants began to think again of finding a way to 
India and Cathay. Their vessels were not yet prepared for 
regular encounter with the galleons and earracks of Por- 
tugal and Spain ; to force their way by the Cape of Good 
Hope, or to assail the settlements on the West Indian 
Islands and the Central American coasts. Merchants of Lon- 
don took counsel with Sebastian Cabot, who had returned 
from Spain, and held the office of Grand Pilot of England, 
with a salary of £60 a year, as to the practicability of 
approaching the Oriental realms by the north-east. Under 
his advice, the first English expedition set forth under Sir 
Hugh Willoughby, — three ships, described as of extraordi- 
nary strength, with keels covered with sheets of lead, then 
for the first time so applied, and famished with provisions 
for eighteen months. This was the most peaceable squadron 
which had yet set forth ; for instead of a warrant to discover 
and subdue, the commander bore (1553) letters from Ed- 
ward YI. to the kings, princes, rulers, judges, and gover- 
nors of the earth, promising not to trespass, soliciting free 
passage and hospitality, and engaging to confer similar be- 
nefits in return. They followed the course of Othere round 
the North Cape into the White Sea ; and although the en- 
terprise was unfortunate, and its immediate object failed, the 
commander visited the Muscovite court, and laid the foun- 
dation of that trade which led to the establishment of the 
Muscovy company in England. Frobisher and others in vain 
attempted to find their way in this direction to the East. 

549. There had been for some time growing up a race of 
men, if possible, hardier, more daring, and certainly more 
adventurous, than even the ancient pirates of the North, 
called, by themselves. Gentlemen-privateers, because their ex- 
peditions were fitted out by merchants and other speculators, 
including themselves ; by the French, Corsairs and Flibus- 
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tiers, from their habits of robbery ; and by the Spaniards, the 
chief sufferers from their depredations. Buccaneers, because 
they subsisted chiefly on sun-dried flesh. 

650. Afber several expeditions of a similar character, Haw- 
kins (afterwards one of the bravest commanders of the Bri- 
tish fleet), with six ships, of which the * Judith ' was com- 
manded by the still more illustrious Drake, sailed (1567) 
to the coast of Cl-uinea ; and having seized upon Negroes 
enough to cram his vessels, steered towards the slave mar- 
kets in the colonies of Spain, and having landed and burnt 
the Spanish town of Bio de la Hacha in his way, reached St. 
Juan de U Uoa, where, though much tempted to seize upon 
twelve gaUeons, worth £200,000, he abstained, lest he should 
offend the Queen, and was surprised at a Spanish squadron 
destroying, of course treacherously, four of his ships. His 
own vessel, the * Minion,' however, with the * Judith,' escaped, 
and thereby entitled the redoubtable captains to make un- 
limited reprisal on the cities, and ships, and cargoes of the 
subjects of the King of Spain. 

561. Hawkins, Drake and Frobisher, and Cavendish, who 
was ravaging the Indian seas, and many another bold English- 
man, were of the order of gentlemen-privateers. France was 
in confusion. The Netherlands were insurgent against the 
bigot who ruled over Naples, Portugal, and Spain, and in 
right of those dominions exhausted the treasures of so much 
of Brazil, Peru, and Mexico as had been subdued, and traded 
with and pillaged the coasts of Africa and the East. There 
was peace between Philip and the Queen of England ; but 
her troops and her captains swelled and marshalled the forces 
of the rebels, and English rovers (among them Drake), in the 
second circumnavigation of the world, and in voyage after 
voyage, with royal ships and with corsairs, devastated his 
colonies, burnt his towns, captured his vessels of commerce, 
destroyed his men-of-war, and appropriated all his treasures 
which they could find upon the seas. He meditated repri- 
sals, but called it peace. 
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552. The magnificent Armada is displayed (29th July,' 
1588) to the English coast. Tower after tower, galley after 
galley, in seven long miles of circuit, 130 huge vessels heave 
in sight. It is not a numerous, but it is a mighty expedition. 
It moves in unprecedented pomp. The Duke of Medina 
Sidonia is its admiral, of the greatest of the magnates of 
Spain. The Vicar- General of the Holy Inquisition is its 
high-priest, attended by 290 monks. Its decks are resounding 
with martial music, and trodden by 30,000 men ; its sides 
bristle with 3165 cannon. Each great galeas with 300 rowers 
sweeps the wave. Their lofty stems and prows areglowingand 
glittering with vermilion and gold. Their sails are expanded, 
their gorgeous standards and streamers are floating in the 
wind. The largest will carry 1200, the smallest 300 tons. 

553. The invincible Armada approaches. Darkness 
closes on the scene. A thousand beacons are blazing along 
the English hills. Forth sail the royal ships of England. Their 
numbers are few. A noble is their admiral, but the Corsairs 
are their captains, the terrible sons of the sea. Forth speed 
the rovers of Plymouth ; forth speed the gallants of Fowey, 
the cock-boats, the shallops, all the merchant craft ; the nobles 
and the gentry are among the sailors, undisciplined volun- 
teers. The eagles and the hawks are on the banquet ; they 
have snufied the carnage of Spain. They who have not al- 
ready won them, this day shall win their spurs. 

554. The wind freshens ; on drifts before it the cumbrous 
cavalcade, jostling, crashing, crushing upon each other ; the 
unwieldy vessels stumble along the sea, day after day, shat- 
tered, riddled, sunk, insulted, attacked, unable to attack. 
They expand their great line off Calais, waiting in vain 
for the ships of Famese, in battle array. The wind is 
rising ; in the darkness the waves are illumined, fire-ships 
are drifting upon them ; crowding together in confusion, 
stranded, disabled, the unmanageable expedition is again 
driving before the wind, day after day pursued, battered, and 
persecuted along a dangerous coast. The provisions and 
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shot of the victors are expended ; but they, still menacing^ 
pursue. The storm rolls down on the devoted Armada. Its 
fragments are strewn on the billows ; its brave soldiers lie 
rotting on the rocky realms of the Seakings and Yarls. Of 
135 proud vessels, but 53 return to the seaports of Spain. 

555. The United Provinces are free. They (1594-95) 
have sent forth their first expeditions in search of India and 
Cathay. Beyond the North Cape the passage is bound with 
impenetrable ice. But the Hollanders have resumed their 
ancient place upon the ocean. 

556. The European fancy is enchanted with Elysian fields, 
and El Dorados in the South, and the West, and the Eastl 
The waters swarm with vessels of commerce, of discovery, and 
of the buccaneer ; the caravals of Portugal and the carraks of 
Spain are freighted with silks and spices, and loaded with 
the precious ores ; the frigates of England and the galleys 
of Holland rob the robber, and despoil the spoiler of his 
prey. 

557. The ancient models, and those of the Middle Ages, are 
abandoned ; Europe is building more manageable ships. The 
Sovereign of the Seas is first of the British force. The an- 
cient castles are abated ; she is fit to encounter the waves; 
Her length is 232 feet, her breadth 48, her height to the 
top of her lautern 76 ; on her three decks, her half-deck, 
her quarter-deck, her forecastle, and chase, she carries 128 
culverins, demiculverins, and all manner of guns. At length 
navies grew up, and sovereigns became able to repress buc- 
caneers. 

558. The vessels of commerce replace the rovers, and th^ 
nations of Europe are visiting every sea. Britain, late in 
the career of discovery, was the fastest in the race. The 
greatest and best of discoverers was the British skipper 
Cook. The vast Atalantis is the seat of mighty nationsi 
The teeming regions of India, and the broad islands of thd 
Southern seas, are provinces of the British realm. The map 
of the world is unfolded ; our tale of discovery is told. * 

L 
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EIGHTS AND LAWS OF NAVIGATION. 

CflAFTEB I. 
LAWS WHICH BEGTJLATE THE WATEBS. 

"Wb have now to address ourselves to the rights and recipro- 
cal duties of those who traverse the waters, the rights and 
duties of the mariner and his ship. 

659. Impeesonation of the Ship. — The commander and 
the crew, and those who are interested in her and her 
freight, and to some extent her cargo, may be impersonated 
in the ship. 

" She walks the waters like a thing of Ufe, 
And seems to dare the elements to strife." — Corsair, 

For the due consideration of her rights, and the laws by 
which she is bound, we must have regard, first, to the area on 
which she is sailing ; and, secondly, to the nation to which 
she belongs. In the open sea she is a citizen of the world, 
.in her national waters she is a subject of her own realm ; but 
even on the open sea she cannot throw off her allegiance. 

560. The ship, as we have said, is an impersonation. The 
individuals on board her are, in some respects, amenable for 
their conduct to the laws of their own nation, — as for treason, 
desertion, and other crimes ; but we shall have occasion here- 
after to consider to what extent they can be reached by 
those laws while they are on board the ship of another state. 
With respect to navigation, the ship is an individual subject 
of the nation whose flag she bears, and whose warrant she 
csurries for her conduct; she is part of the land to which she 
belongs, and of that land the master and crew, whatever 
may be their proper country, are temporary denizens ; tp 
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the laws of that land all her inhabitants are' amenable, and 
bj those laws thej are all protected. 

561. The abea of the waters, as we have already seen, 
is divided into open or high sea, waters of communication, 
and national waters. We shall have to describe these divi- 
sions more in detail. 

562. On the opek sea all ships are governed by the law 
of Nature, and by the law maritime or law of the sea, a de- 
partm^nt of the supreme law of nations. 

563. The Law of Nature is, in some respects, distinct 
from the law of nations ; it, like moral obligations, affects 
acts, as to which the law of nations is silent, and as to 
which the municipal laws of diflferent countries may be 
silent, or contain unaceordant provisions. So far as the 
subject of this work is involved, it applies chiefly to mari- 
time slave-trade, and some passages in the law of war ; we 
therefore postpone its consideration. 

564. The maritime law is the law of the open sea, but its 
general provisions are affected by the exceptional state of 
war, which has introduced into it a chapter, which we shall 
separately exhibit as the Maritime Law of War. 

565. Certain principles may be enunciated as equally ap- 
plicable to all its provisions, to the general maritime law 
and to the law of war — indeed, to the whole code of the 
law of nations, the universal law. 

566. All nations must be regarded as one great common- 
wealth, governed by this general system of law. 

Every nation must be regarded as possessing equal rights, 
equal honour, equal wisdom, and equal power to assert and 
maintain her rights and the rights of her subjects. 

The violation of any ordinance of the law of nations, as 
to one nation^ or the subjects of one nation, must be re- 
garded as an offence against the law of all nations ; and as 
entitling all, or as many of the nations as feel affronted, to 
chastise the offender and vindicate the law. 

567. The law of nations is the supreme law ; it constitutes 

L 2 
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H part of the law of every country. The subjects of every 
country are bound by it, whether on the open sea, in their 
own country, or in any foreign land, in their conduct, con- 
tracts, and social relations to all their fellow-creatures, 
whether of a different country or their own. 

568. 1^0 legislature of one or more nations can alter the 
law of nations, or make a valid ordinance to bind any, ex- 
cept their own subjects, in contravention of the maritime 
or any other department of this supreme law, either upon 
the open sea or in the territories of any other state. 

569. Any nation affected by such attempted alteration 
has a right to reparation for any injury which she or her 
subjects may thereby sustain. 

570. It must however be observed, that neither the subjects 
nor even the judicial tribunals of any country can refuse to 
obey or enforce the clearly expressed law or ordination of 
its legislature, although in contravention of this supreme law. 

571. The judges of each countiy must assume that its 
legislature does not intend to legislate for the government 
of the territories of other countries, or the subjects of other 
countries within foreign territories, or on the common area 
of the open sea, and therefore that its ordinances do not 
affect them ; but such assumption must yield to the incon- 
trovertible language of the law. 

572. Judges, in the exercise of their functions, cannot 
assume the office of legislation, far less can they assume the 
correction of the laws which the legislature of their coun- 
try has ordained. 

573. If the legislature has usurped the office of enacting 
laws to govern foreigners in their mutual relations on the 
open sea, or even in the dominions of their own states, the 
judge can act only as the minister of the law, he cannot hold 
it void or oppressive ; he is the officer for the construction and 
administration, and not for the abolition or modification of 
the positive law ; when the mandate is express, he must 
perform it. (See Zollverein ; Johannes; Annapolis 4 Cope 
v, Doherty.) 
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- 674. The judges of one country are bound by no alle- 
giance or duty to the legislature of another ; they would 
hold such inconsistent ordinance simply null and void. 

575. As the lesnslature of one country cannot make a valid 
ordinance to bind any except its own subjects, in contravene 
tion of the maritime law, either on the open sea or on the 
waters of another nation, it clearly follows that the execu* 
tive authority of one nation, whether a king in council, or 
of any other designation, does not possess such power. 
The officers under the direction of the Executive are bound 
according to the relations between them ; but the rest of 
the subjects are not bound by such invalid ordinance, and 
the judges are not bound to enforce it, but ought to regard 
it as void. It must however be borne in mind that if such 
ordinance by the Executive is made in strict accordance 
with, and under a power vested in it by the legislature, it 
must be regarded as imposing the same obligation on the 
subjects and tribunals as if it had been the direct expres- 
sion of the legislative voice. 

576. It must further be assumed that a nation does not 
by its municipal law legislate so as to impose on its own 
subjects on the open sea, or in a foreign dominion, an obli-r 
gation to act in a manner inconsistent, in the first case, with 
the general law, or, in the second, with the law of the foreign 
nation. 

577. It is competent to several nations by agreement to 
constitute laws for the government of their respective sub*, 
jects, and also for the government of the subjects of each 
other, within such limits of space and matters of legislation, 
and on such conditions, and with such mutual or reciprocal 
powers of enforcement, and by such tribunals, and with 
such aid to each other, as their legislatures may ordain. 
Such conventions are binding upon, and constitute the laws 
of all the nations, and subjects of the nations parties to 
the contract ; but in no manner affect any other nation or 
people. As we shall have to refer to such conventions, w^ 
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wiU designate the nations parties to them " associated na- 
tions," for want of a better term. 

578. It is further competent to a nation not only to 
exempt the subjects of other nations residing within its 
limits from its municipal laws, or the jurisdiction of its tri- 
bunals, but to authorize other nations not only to make 
laws binding on their subjects within its dominions, but to 
constitute tribunals there for the administration of such 
laws among their subjects, or even between their subjects 
and its own. It cannot authorize one foreign nation to 
make laws or constitute tribunals within its dominions, 
for the regulation of transactions by which the subjects of 
another nation are affected, without the concurrence of 
such other nation. 

579. Limited concessions of this character were fre- 
quently made in the Middle Ages, not only to foreign 
states, but to foreign towns and trading communities, as to 
the Hanse Towns collectively, as though they had formed an 
aggregate state, or to some of them severally, in almost every 
country of Western Europe. English, Flemish, and French 
towns held similar privileges and jurisdictions in foreign 
countries in which they had permission to trade ; indeed, 
some degree of internal independent government seems to 
have been the almost uniform attendant of such permission. 

580. Such concessions existed in a more - conspicuous 
form in the Venetian and Genoese establishments at Con- 
stantinople before the fall of the Empire ; and the Sultans, 
with the oriental respect for trade, have conferred extensive 
privileges on various maritime states. 

581. The Queen of England is empowered by Parliament 
(6 & 7 Vict. c. 94, s. 1) to exercise any jurisdiction which 
she then had or might thereafter acquire in any country out 
of her dominions, in the same and as ample a manner as if 
such power or jurisdiction had been acquired by cession or 
conquest. An Order in Council, 27 August, 1860, prescribes 
the exercise of such jurisdiction to be in accordance 
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with the rules of equity, commoa and statute law, and other 
laws in force in England. Under these sanctions on the 
part of England, and the concession of the Sublime Porte 
on the part of Turkey, the Consul- General holds a supreme 
consular court at Constantinople, as a court of law and 
equity, and with an Admiralty junsdiction over all British 
shipping in the Turkish waters of the Levant. Nor is this 
privilege accorded exclusively to the English ; and between 
the different consulates, customs and usages and a comity 
have grown up convenient for navigation, though in some 
respects, but for such comity, inconsistent with strict inter- 
national rights. (See liaconia.) 

582. The comity of nations acquiesces to some extent in 
the legislation of other nations for the protection of its reve- 
nues, as by prohibiting the hovering of foreign ships on the 
frontier of their marine dominions, although beyond the 
presidial line. But, at least in dealing with her own sub- 
jects, a nation does not regard a foreign revenue law. 

583. A nation has a right to legislate as to the conduct, 
the rights and liabilities of foreign ships and persons, either 
as to their relations with each other, or with the national 
ships, within its own waters, its own presidial line. It has 
a right to impose just and reasonable conditions on all 
foreigners and jtheir vessels, as the terms on which they 
shall participate in the enjoyment of its commerce and its 
protection, and to require conformity with • its laws. Such 
provisions prevail in maritime nations in respect of clean bills 
of health, pilotage regulations (Annapolis), and many other 
nautical requirements. But in all legislation to bind fo- 
reigners, particularly on the verge and frontier of its. marine 
territory, where the law of the sea and the municipal law 
may come into collision^ especial regard ought to be had to 
the maritime law. 

584. Although no nation has a right of legislation over 
any part of the dominions, or in respect of the conduct of 
the subjects of any other nation, except as to their conduct 
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within its own dominions, yet it has power of legislation in 
aid of the laws of foreign nations, and of the general law, 
and for the enforcement within its realms, and by its tri- 
bunals, of the rights arising out of the contracts and rela- 
tions of foreigners towards each other, or towards the sub- 
jects of its own realm, whether they arose within the limits 
of the foreigner's own nation, or of a different nation, or on 
the open sea ; but only for the enforcement of rights recog- 
nized by the nation in which such contract was made, or such 
relation was created, and of the rights recognized by the ge- 
neral law, when such rights have arisen on the open sea. In 
such cases, the municipal is ancillary to the supreme law. 
: 585. It is not peculiar to maritime affairs ; it is a uni- 
versal principle of law and common sense, that the contract, 
express or inferred from the relations of the parties, is to 
be construed according to the law of the country or place in 
which it arose ; to be enforced according to the law, rules, 
and practice of the country before whose tribunal it is tried, 
5&6. In the application of international law, the state is 
to a great extent responsible for the conduct of its subjects. 
They are therefore bound to adopt the interpretation which 
it imposes on that law. 

587. The Law op the Sea. — The law maritime governs 
all ships on the open sea, in waters of communication, and 
even in all national waters, except where and so far as it is 
altered or modified by local customs, which may indeed be 
regarded as parts of that law, or by laws of convention be- 
tween different nations, or by municipal laws, 

588. On the ofek sea, the ships of different unassoci- 
ated nations in relation to each other are governed exclu- 
sively by the maritime law ; the ships of the same nation in 
relation to each other are governed by the maritime law in 
every respect, except where their rule of conduct is pre- 
scribed by their own municipal law. The ships of asso- 
ciated nations are bound by the maritime law in all respects, 
except where their rule of conduct is prescribed by laws 
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made by both or either of the nations so associated, in ac- 
cordance with the terms of their convention. 

689. In waters of commukicatiok, which are in one 
sense part of the high sea, and in another part of the na- 
tional waters, foreign ships are governed by the law of the 
sea, except when expressly comprised within a municipal 
law regnant over such waters ; the national ships by the law 
of the sea, except where their rule of conduct is prescribed 
by their own municipal law. 

590. In NATIONAL WATERS. — Evcu within the presidial 
lines of all nations the law of the sea reigns alike over 
foreigners and subjects, except when and where, and to the 
extent in which, and . as to the persons as to whom it is 
altered or modified, or positive regulations are introduced. 

591. Open sea is the whole of the oceans and seas and 
lakes which are not within the ambit of any presidial line, 
—indeed, negatively all except national waters. It includes 
therefore of all waters of communication so much as lies 
between the presidial line of either shore, whether both 
sides belong to the same or to different states. 

592. Waters of communication are those parts of 
straits, channels, and rivers, which, though constituting parts 
of the waters within the presidial lines of one nation, either 
by reason of their constituting communications between two 
seas or portions of a sea, or between two or more nations, 
are subject to the transit rights of other nations, and iu 
that sense portions of the open sea. 

693. It may be convenient to designate, in respect not 
only of such portions, but with reference to the relations 
between any nation and foreigners as to the national waters^ 
the nation to which such waters belong as " the dominant 
nation," and other nations having, either from peculiar po- 
sition or relation, or concessions, any peculiar rights there, 
" privileged nations," and other nations in general, " foreign 
nations." Such rights are suspended or abridged by war, 
or the suspicion of war. 



154 .RIGHTS AND LAWS OV NAVIGATION. 

. 594. A strait between two open seas, although of less 
breadth than two, or even one, marine league, and whether 
constituting a boundary between several, or entirely com- 
prised within the compass of one nation, so far partakes of 
the character of the seas which it connects, as to entitle 
all mariners to traverse it for the purpose of passing from 
one of the connected areas to the other. In time of peace 
it must be regarded, as to foreigners, as part of the high 
sea. 

595. The King of Denmark claims sovereignty over the 
two Belts and the Sound connecting the North Sea and the 
Baltic ; but the ships of all nations have a right of transit 
through these waters. 

596. A EivER, although of less breadth than one marine 
league, whether flowing between several nations, or in its 
whole breadth in any part flowing through one nation, con- 
stituting waters of communication with several riparian 
states, so far partakes of the character of the ocean, that 
all nations, especially those on its banks, are entitled to 
navigate it to and from the ocean. 

597. It is alleged that the right is confined to the nations 
located on its banks ; but we apprehend that every nation 
in amity with those through which the river flows, are en- 
titled by the navigation of the lower part to reach the na- 
tions above. 

598. The right to navigate a strait or river has, incident 
to it, the right of using all means necessary for its reason- 
able enjoyment, such as the right to moor and anchor in 
convenient places, to load and unload in case of necessity, 
and even to make a necessary use of the shore. 

599. And the right extends to the use of every navigable 
part of the area convenient for the purpose of the passage. 

, 600. All nations entitled to navigate such a strait or 
river, are entitled to pursue that navigation free from any 
toll or payment for mere transition over the waters. This 
is a consequence, for no man is entitled to interfere with, 
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or to tax the right of another, and all ha^e a common right 
to navigate the sea. 

601. But the dominant nation is entitled to charge others 
using it, in the same manner as it charges its own sub- 
jects, with a fair compensation for the benefit of lights, 
erections, and other appliances for the safety and conre- 
nience of the navigation. 

602. The King of Denmark, on the pretence of prescrip- 
tion and treaties, claims a right to tolls for passing the Belts 
and Sound ; but he feels it necessary to base the demand 
on the protection which he affords from pirates and perils of 
the sea by his guardships, marks, and lights. Of course, what 
any nations may contract by treaty to pay, may be due under 
the contract, irrespective of foundation in right ; and in 
respect of the protection rendered by marks and lights 
and vessels of war, the King is entitled to a reasonable 
compensation ; but in the absence of treaty it is a violation 
of the law of nations to disguise or enhance a transit toll 
under the name of a toll for nautical protection or aid. 

603. The dominant nation is entitled to the establish- 
ment, recognition, and observance of all such precautions 
and regulations as are necessary for the security of its own 
coasts and commerce, particularly against ships of war. 

604. It is obvious therefore that the rights of other nations 
on some waters of communication must be merely passive, 
difficult of enjoyment without mutual arrangement, and, to 
a reasonable extent, under the control and regulation of the 
dominant nation. 

605. The navigation of great rivers, the only outlets and 
inlets of the commerce of the upper riparian nations, through 
the territories of other states, requires so much precaution 
For the security of the various parties interested, as to still 
more require for its due enjoyment regulations agreed upon 
among them, with full consideration of their respective in- 
terests,— more especially when the navigation is in part 
through channels of communication improved or constructed 
by art. 
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606. The question arose between Spain and the United 
States, before Florida was ceded to the latter, as to the 
navigation of the Mississippi. Spain, in 1795, acquiesced in 
the claim. It again arose between the United States and 
Great Britain, as to the navigation of the Lakes and the St. 
Lawrence, which, bj reason of the navigation being in part 
artificial, was attended' with an additional peculiarity. That 
was settled by treaty. 

By treaty, dated the oth June, 1854, and confirmed by Par- 
liament (18 Vict. c. 3), Art. 3, — " Certain specified articles, 
being the growth and produce of the British colonies of 
Canada, New Brunswick, Nova Scotia, Prince Edward's 
Island, and the islands thereunto adjacent (and Newfound- 
land, if adopted by the legislature of Newfoundland), or of 
the United States, are admitted into each country respec- 
tively, free from duty." 

And by Art. 4 the citizens and inhabitants of the United 
States have the right to navigate the river St. Lawrence, 
and the canals in Canada used as the means of communica- 
ting between the Great Lakes and the Atlantic Ocean, 
with their vessels, boats, and crafts, as fully and freely as 
British subjects, paying the same tolls and assessments. 
The British Q-overnment reserved the right of suspending 
this privilege on due notice. In case of such notice, the 
United States has the right of suspending, during the same 
period, the third Article, so far as it affects Canada. 
• And British subjects have the right freely to navigate 
Lake Michigan, which is wholly within the ambit of the 
United States, with their vessels, boats, and crafts, so long 
as the privilege of navigating the St. Lawrence continues ; 
and the Government of the United States engaged to urge 
upon the State Governments to secure to the Queen's sub- 
jects the use of the several State canals on terms of equa- 
lity with the inhabitants of the United States. 

607. The South American rivers are for the most part 
tendered free to commerce by conventions between the nA« 
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tions on their banks and the United States and several 
European Grovernments. The necessity of such arrange- 
ments is obvious ; for the Amazon, and its five navigable 
tributaries, are occupied bj six sovereign states. 

60S. Treaty of Vienka. — Bj the general and several 
particular treaties signed at Vienna, of difierent dates in 
1815, provisions were made for the free navigation of the 
rivers of Central Europe, more especially the Rhine, the 
!Necker, the Maine, the MJoselle, the Meuse, the Scheldt, and 
the Po. 

It was declared that the Powers whose states were tra- 
versed or separated by the same navigable river, should re- 
gulate it by common consent as to all that regards navigation, 
and that the navigation of such rivers along their whole 
course, from the point where each of them becomes naviga- 
ble to its mouth, should be entirely free, and not, in respect 
to commerce, prohibited to any one ; it being however un- 
derstood that the regulations established with regard to the 
police of this navigation should be respected, as they should 
be framed alike for all, and as favourable as possible to the 
commerce of all nations. Provision was made as to unifor- 
mity of system, as to tariff, and as to the offices for the col- 
lection of duties ; and it was agreed that each state border- 
ing upon the rivers should be at the expense of keeping in 
good repair the towing paths which pass through its terri- 
tory, and of maintaining the necessary works, through the 
same extent, in the bed of the river, in order that no obsta- 
cle might be experienced in the navigation. It contained a 
prohibition, with one temporary exception, of storehouse, 
port, and forced harbour dues. It prohibited interference 
of the custom-houses with the duties of navigation. 

Special arrangements as to several of the rivers were con- 
tained in subordinate conventions. (See 1 Hertslet's Com- 
mercial Treaties, 3-45.) 

609. By treaties between the sovereigns of the countries 
through which they flow, the freedom of navigation of the 
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Vistula, thfe rivers and canals of ancient Poland, the Elbe, 
•the "Weser, the Po, and the Douro, has been subsequently de- 
clared or confirmed. 

610. By the treaty of Paris, of the 30th of March, 1850, 
Art. 13, — " The act of the Congress of Vienna having esta- 
blished the principles intended to regulate the navigation of 
rivers which separate or traverse different states, the con- 
tracting Powers (England, Austria, France, Prussia, Eussia, 
Sardinia, and the Sultan) stipulate among themselves that 
those principles shall be equally applied to the Danube and 
'its mouths. They declare that this arrangement henceforth 
forms a part of the public law of Europe, and take it under 
their guarantee." 

Art. 15. " The navigation of the Danube cannot be sub- 
jected to any impediment or charge not expressly provided 
for by the stipulations contained in the following articles ; in 
consequence, there shall nt)t be levied any toll founded 
solely upon the fact of the navigation of the river, nor any 
duty upon the goods which may be on board of vessels. The 
regulations of police and of quarantine, to be established for 
the safety of the states separated or traversed by that river, 
shall be so framed as to facilitate as much as possible the 
passage of vessels. With the exception of such regulations, 
no obstacle whatever shall be opposed to free navigation." 

Art. 16. ** With the view to carry out the arrangements of 
the preceding article, a Commission, in which Great Britain, 
Austria, Prance, Prussia, Eussia, Sardinia, and Turkey, shall 
each be represented by one delegate, shall be charged to de- 
signate and to cause to be executed the works necessary be- 
low Isatcha, to clear the mouths of the Danube, as well as 
the neighbouring parts of the sea, from the sands and other 
impediments which obstruct them, in order to put that part 
of the river and the said parts of the sea in the best possi- 
ble state for navigation. And in order to cover the expenses 
of such works, as well as of the establishments intended to 
secure and to facilitate the navigation at the mouths of the 
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Danube, fixed duties of a suitable rate, settled by the Com- 
mission by a majority of votes, may be levied, on the express 
condition that in this respect, as in every other, the flags of 
all nations shall be treated on the footing of perfect equality." 

Art. 17. "A commission shall be established, and shall be 
composed of delegates of Austria, Bavaria, the Sublime 
Porte, and "Wiirtemberg (one for each of these Powers), to 
whom shall be added commissioners from the three Danu- 
bian Principalities, whose nomination shall have been ap- 
proved by the Porte. This commission, which shall be per- 
manent,— 1. shall prepare regulations of navigation and 
river police ; 2. shall remove the impediments, of whatever 
nature they may be, which still prevent the application to 
the Danube of the arrangements of the Treaty of Vienna ; 
3. shall order and cause to be executed the necessary works 
throughout the whole course of the river ; and 4, shall, after 
the dissolution of the European Commission, see to maintain- 
ing the mouths of the Danube, and the neighbouring partis 
of the sea, in a navigable state." 

Art. 18. " It is understood that the European Commission 
shall have completed its task, and that the Eiver Commission 
shall have finished the works described in the preceding 
article under Nos. 1 and 2, within the period of two years. 
The signing Powers assembled in conference having been in- 
formed of that fact, shall, after having placed it on record, 
pronounce the dissolution of the European Commission, and 
from that time the permanent River Commission shall enjoy 
the same powers as those with which the European Commis- 
sion shall have until then been invested." 

Art. 20. " Until the treaties or conventions which existed 
before the war between the belligerent Powers have been 
either renewed or replaced by new acts, commerce of im- 
portation or exportation shall take place reciprocally on the 
footing of the regulations in force before the war, and in 
, all other matters their subjects shall be respectively treated 
• upon the footing of the most favoured nation." 
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611. Dabdavelles and Bosphoexts. — By a convention 
of the same date, the Sultan declared that he was iirmlj re- 
solved to maintain for the future the principle invariably es^ 
tablished as the ancient rule of his Empire, and in virtue 
of which it had at all times been prohibited for the ships of war 
of other Powers to enter the Straits of the Dardanelles and of 
the Bosphorus, and that so long as he should be at peace, 
he would admit no foreign ship of war into the said Straits. 
And the sovereigns of England, Erance, Austria, Prussia, 
Bussia, and Sardinia, engaged to respect that determination 
of the Sultan, and to conform themselves to the principle 
above declared. 

The Sultan reserved to himself, as in past time, to deliver 
firmans of passage for light vessels under flag of war, which 
should be employed as usual in the service of the missions 
of foreign Powers. 

The same exception was applied to the light vessels under 
flag of war, which each of the contracting Powers wa« au- 
thorized to station at the mouths of the Danube. 

612. National watebs — External limits.— We have 
already described this area in general terms as bounded by 
the presidial line at a distance of three geographical miles, 
a marine league from the coast-line, which we have already 
described, when the breadth of the water admits of so wide 
a space, and by a presidial line corresponding with the mean 
line (medium filum aquae) in waters, whether of narrow 
seas, straits, or rivers, where the whole breadth is less than 
two leagues. 

613. This boundary is subject to various modifications, — 
some established by ancient enjoyment, others by force of 
conquest, and others by treaty. It has also various ad- 
mitted extensions, — some permanent, some only for particular 
purposes. 

614. The English claimed, irrespective of the limits now 
assigned to the marine territory of nations, — which, indeed, 
have only recently obtained a general recognition, — what were 
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called the King's Chambers. These are exhibited in a 
chart published bj proclamation of James I. in 1604i. The 
spaces in the sea enclosed within straight lines are twenty- 
seven, — Holy Island, the Sowter, Whitby, Elamborough 
Head, the Spome, Cromer, Wintertonnesse, Eastemesse, 
Layestoffe, Estnesse, Orfordnesse, North Eoreland, South 
Foreland, Dungenesse, Beachy Head, Dunenase, Portland, 
the Start, the Same, the Dudman, the Lizard, Land's End, 
Milford, David's Head, Beardsie, Holyhead, Mona Insula. 
(Hall, p. 162.) They are said to extend eight leagues at 
sea, over against Harwich. 

615. America claims the Delaware Bay, and other bays 
and estuaries of considerable breadth, as part of her marine 
territory. 

616. Bussia has claimed a sort of sovereignty and right 
to exclude all other nations from navigating or fishing along 
a considerable part of the north-west coast of America, — 
all above the 51st degree of latitude. This claim was dis- 
puted by Great Britain and the United States. It was 
arranged by a convention with Great Britain in 1825 ; and 
in 1824 temporarily with the United States, by the ex- 
piration of the period fixed the question revived, and was 
pending in 1855. 

617. The laws of North Wales, the Gwentian (one of the 
codes supposed to comprise the institutions of Howell Dha 
and his sages in the tenth century), and the Triads contain 
provisions as to rivers, not unworthy of remark. .A large 
river is not the boundary between two cymwds when over- 
flowed, but when in its ordinary channel. (Gwentian Code, 
i. 765.) There are three common rights of a confederate 
country or of a border country ^ — a principal river, a high- 
road, and a resort to worship. (Triads, ii. 517.) The nu- 
merals refer to the volumes and pages of ' The Ancient 
Laws of Wales.' 

61S. Islands and islets, however imperfect, shoals and 
alluvial deposits rising above the water, forming projections 
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from, or appendages to the coast, ports, harbours, estuaries, 
creeks, aud adjacent parts of the sea, enclosed by headlands 
within the presidial line of the mainland, or the presidial 
line of islands admitted to constitute part of the terrene 
dominions of the nation, are, as to the portions permanently 
or temporarily submerged, parts of its mariue territoiy. 
But sunken shoals running far out into the sea are not 
to be accounted part of this territory. Whea. 233-248 ; 
Anna. 

619. A lake, a channel, or a sea, entirely surrounded by 
the land territory of any state, is considered a close lake, 
channel, or sea, and wholly the marine territory of that 
state. Such the Euxine was considered when entirely within 
the Ottoman realm. Such are the Delaware and Chesapeake 
Bay^ to America, and the Bristol and St. George's Channel 
and Irish Sea to Great Britain. 

620. So a sea or lake^ entirely surrounded by the domi- 
nions of more states than one, and having no access to the 
ocean, belongs exclusively to the surrounding states, — as 
the Caspian. This want of access to the ocean is the dis- 
tinction, and a distinction in principle which has been often 
entirely overlooked. 

621. But a lake or sea of greater breadth than two marine 
leagues, and communicating by a strait or navigable river with 
the ocean, and surrounded by the dominions of more sove- 
reigns than one, is as to all, except the portion within the 
presidial lines, open sea. Such is the Euxine, now embraced 
in part by the dominions of the Czar, and in part by those 
of the Porte. Such is the Baltic ; although the contrary 
was asserted by the northern nations parties to the armed 
neutralities of 1780 and 1800. They contended that it was 
a close sea to all nations except those which had territories 
on its shores. Whea. 245. 

622. By the treaty of Paris, 30th March, 1856, between 
England, Austria, I'rance, Prussia, Eussia, Sardinia, and 
Turkey, the Black Sea is neutralized; its waters and ports 
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are thrown open to the mercantile marine of every nation, 
and are formally and in perpetuity interdicted to the flag 
of war of either of the Powers possessing its coasts, or any 
other Power (Art. 11) ; except that by an annexed treaty of 
the same date, between Bussia and Turkey, which cannot 
be annulled or modified without the assent of the Powers 
signing this treaty (Art. 14), Bussia and Turkey have re- 
spectively the right to maintain in that sea the following 
vessels of war : — 6 steam-vessels of 50 metres in length at 
the line of floatation, of a tonnage of 800 tons at the maxi- 
mum, and 4 light steam or sailing-vessels, of a tonnage not 
exceeding 200 tons each ; and except that (Art. 19), in order 
to ensure the execution of the regulations which should be 
established by common agreement in conformity with the 
principles in that treaty declared, each of the contracting 
Powers has the right to station at all times two light vessels 
at the mouths of the Danube. 

The commerce of the ports and waters of the Black Sea 
is declared free from any impediment, subject only to re- 
gulations of health, customs, and police, framed in a spirit 
favourable to the development of commercial transactions. 
Eussia and the Sultan admit consuls into their ports situ- 
ated on the coasts of the Elack Sea. (Art. 12.) 

The Emperor and the Sultan engaged not to establish or 
to maintain upon the coast of the Black Sea any military 
maritime arsenal. (Art. 13.) 

623. Iktebkal limits. — The area of national waters, 
dedicated to navigation, may be generally described as 
limited exteriorly by the presidial line, and extending thence 
into all the navigable harbours, creeks, inlets, and up all 
rivers, so far as they are capable of being conveniently navi- 
gated for general purposes. 

624. " But it is not every ditch in which the salt water ebbs 
and flows through the extensive salt-marshes along the 
coast, and which serves to admit and drain off the water from 
the marshes, which can be considered a navigable stream. 

H 2 
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Nor is it every small creek, in which a fishing skifi*, or gun- 
ning canoe, can be made to float at high-water, which is 
deemed navigable. In order to have this character, it must 
be navigable to some purpose useful to trade or agriculture. 
It is not a mere possibility of being so used under some cir- 
cumstances, as at extraordinary high tides, which will give 
it the character of a navigable stream." (Shaw, C. J., in 
Willan V. Blackbird Creek Co.) A petty stream, navigable 
only at particular times of the tide, and for a short time or 
distance by small boats, is not to be assumed, as of course, 
to be a navigable river. The King v. Montague. 

625. On the other hand, the flowing of a tide up a river, 
though small, and the use of it by even pleasure and other 
small boats, and the cutting of reeds there by the public, 
and similar acts, constitute evidence that it is public navi- 
gable water ; but such evidence is not absolutely incontro- 
vertible. Miles V. Rose. 

626. The size and character of the channel generally indi- 
cates, what rivers are navigable, and to what extent ; and in 
long- settled countries, general or particular customs and re- 
putation have ascertained what smaller rivers and creeks are 
to be deemed navigable, and the extent and limits of the 
navigable area of all. 

627. The Thames (including the Isis) is described as a 
navigable river from time immemorial so high as Bercot, in 
Oxfordshire, and for divers years last past somewhat further 
than Lechlade, in Gloucestershire, by the Act 6 & 7 Will. 
HI. c. 16, which authorizes certain charges as a reasonable 
compensation for improvements of the navigation by locks, 
weirs, and other works. 

628. The Severn is treated by the Act of Parliament 9 
Hen. VI. c. 5 (anno 1430), and subsequent Acts, as a na- 
vigable river to Worcester, and other places. Erom that 
Act it will appear that its right bank, at least, was at that 
time a kind of debateable land, and the arena of a border 
warfare ; and that its riparians, according to the custom of 
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the petty lairds of the African rivers and the Ehine, levied 
a toU on all who traversed the stream. " Because the river 
Severn is common to all the King's liege people to carry 
and re-carry witliin the stream of the said river, — to Bristol, 
Gloucester, and Worcester, and other places joining to the said 
river, — all manner of merchandises, and other goods, as well in 
trowes and boats as in flotes, commonly called drags, in every 
part joining to the said river; within which river many 
Welshmen and other persons, dwelling in divers places join- 
ing the said river, have now late assembled in ^reat numbers, 
arrayed in manner of war, and taken such flotes, otherwise 
called drags, and them have hewed in pieces, and with force 
«nd arms beaten the people which were in such drags, to the 
intent that they should hire the said Welshmen and other 
persons for great sums of money, boats and other vessels, for 
carriage of such merchandises and other goods and chattels, 
to an evil example and great impoverishment of the said 
liege people, if remedy be not hastily provided ; it is ordained 
that the said liege people of the King may have and enjoy 
their free passage in the said river with flotes and drags, and 
all manner of merchandises and other goods at their will, 
without disturbance of any ; and if any be disturbed of his 
free passage in the said river, the party grieved shall have 
his action according to the course of the common law." 

After reciting the preceding Act, it was ordained that any 
person, of whatever estate, degree, or condition, who should 
take any imposition of any of the King's liege people for 
trow, boat, or any other vessel, for any goods or merchan- 
dise carried or conveyed in and upon the said river or water 
of Severn, or let, vex, or interrupt any boats, trows, or other 
vessels so passing by the said river, for any such imposition 
or otherwise contrary 'to law, should forfeit twenty pounds, — 
two-thirds to the King, and one-third to him who should sue. 
But it was provided that the Act should not extend, or be 
prejudicial or hurtful to any person having lands or meads 
adjoining the river, to take of every person going on his land 
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and haling or drawing every such trow, boat, or vessel, reason- 
able recompense and satisfaction for such hurts or offences 
as he should sustain by reason of such goings or drawings of 
such vessel ; and it was provided that any person, or cor- 
poration, claiming to have title to any manner of duty or 
imposition on goods so passing, might endeavour to establish 
his title before the Star Chamber, previously to the Feast of 
the Ascension in 1505. 19 Hen. VIl. c. 18. 

After reciting that the King's subjects passing upon the 
river and water of Severn had used time out of mind to use 
and have a certain path of one foot and a half broad on 
every side of the said river, for drawing up by lines or ropes 
their trows, barges, boats, and other vessels passing or re- 
passing on the said river with wine, or other merchandise, 
without imposition, tax, or toll to be demanded of them that 
should carry wine in any of the said vessels for the said 
passing or drawing in the said paths accustomed ; till now 
of late certain covetous persons have perturbed and inter- 
rupted many of the King's subjects haling and drawing up 
their vessels in the said paths, taking of them fines and 
draughts, and bottles of wine, and yet daily use to take, to 
the disturbance and loss of many of the King's subjects, the 
legislature proceeded to prohibit such interruption, and the 
taking or demandiDg of any toll called a draught, or bottle 
of wine, or any other tax or imposition, under a penalty of 
forty shillings. 23 Hen. VIII. c. 12. 

629. Eestbiction aitd Extension. — The navigable area 
may be either restricted or extended by the operation of na- 
tural causes. It may be restricted by the silting up of a har- 
bour, a river, or creek, or the accumulation of sand or peb- 
bles on the shore, or by what is called the recession of the 
sea. (The King v. Montague.) In such an event, a highway 
by land may by usage become substituted for the previous 
water-way. 

630. So it may be extended either by the gradual or the 
sudden encroachment of the sea. If the sea take possession 
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of the shore, or even of the adjacent bank, so as to fonn over 
it, either at all times, or on the rise of the tide, a surface con- 
yenient for navigation, that space becomes an addition to the 
navigable area, and subject to the mariner's rights. If the 
marine accession is gained by slow and imperceptible degrees, 
the bed and shore become part of the dominion of the Crown. 
(Hull and Selby Eailway case.) If it is gained suddenly, the 
soil beneath still remains vested in its former owner. 

631. It is competent to the sovereign to make or autho- 
rize such extension by artificial means, as the clearing and 
deepening of rivers, as he may think for the public benefit, 
within the public domains ; but it is competent only to that 
department of sovereign power,— in Britain the ParHament, 
in America the Congress, — in which the eminent dominion is 
reposed, to make or authorize such extension into or upon 
private property, or in derogation of private rights ; and that 
only on due compensation to all whose property or rights 
may be damaged by the change. 

632. It is in exercise of this power that authority is 
given to companies and adventurers to improve the naviga- 
tion of rivers, and to form canals, and to charge a reasonable 
toll for the use of the accommodation. In illustration of 
this kind of grant, it is sufiicient at present to refer to the 
Act 16 & 17 Car. II. c. 11, s. 1, for making the Medway 
navigable. This Act authorized a company to cleanse, scour, 
dig, widen, deepen, and make navigable the river Medway, 
and empowered bargemen to use a towing-path on either 
side of the river, on giving satisfaction to the persons injured 
thereby, and conferred on the company a right to compen- 
sation for the use of this aqueous highway. Further powers 
were given by a subsequent Act, 13 Geo. II. c. 26. These 
grants were held to vest in the company a kind of property 
in the water, subject to the ordinary riparian rights. Med- 
way Navigation Company v. Bomney. 

633. The uncovered shore is a highway for the public as 
well as the water with which it is covered at the flood. It 
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restB therefore with the sovereign on an estimate of public 
advantage to restrict the navigation and extend the terrene 
highway, hy stopping back the water, and forming a cause- 
way, an embankment, or a bridge. 

634. In this country, such appropriation may be made by 
the legislature without, and by the Crown upon, an inquiry 
in a prescribed form, whether it will tend to the public good ; 
and where a road has been permanently formed across an in- 
let of the shore, and enjoyed for a great length of time, it is 
to be presumed that it was formed on sufficient authority, 
and, if necessary, with the public assent. (Com. Dig. Che- 
min. A. 1. Eitzh. Nat. Brev. 515 ; the King v. Montague.) 
It is only a beneficial modification of the public right. 



Chapteb II. 

BIGHTS OK THE WATERS. 



We propose now to embark upon the waters in peace, and 
to endeavour to travel in safety, and to accommodate those 
we meet. 

635. Open Sea. — All who have access to it have a right 
to use the open sea. The mariner of every nation is equally 
entitled to traverse and convey his merchandise across its 
wide expanse. There is no property in the billows ; there is 
no ownership of the storm. Yet man has made the wave, 
the wind, and even the lightning, subservient to his con- 
venience. 

636. The use of the sea, then, in a sense, belongs to all 
nations, for their common enjoyment. The right to enjoy 
can be exercised only by individuals, and every one has an 
equal right. But the protection of the right is not entrusted 
to their single prowess. 

637. The protection and regulation of the universal rights 
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are confided to all maritime nations, — as a supreme court, 
which however is rarely convened. 

638. An aggression on the rights of subjects of any nation 
must not be avenged, though it may be resisted and repelled, 
by those on whom it is made ; vindication belongs to the 
nation, the subjects of which are entitled to redress. 

639. As the nations are the protectors of universal rights, 
so each nation is the protector of the rights of its own sub- 
jects ; and the regulation of those rights, — in the open sea, 
by and in conformity with the law of nations ; in its na- 
tional waters, according to its domestic policy and municipal 
law. 

640. As the sea is the highway of the world, every one is 
equally entitled to travel over it, and consequently without 
taxation or toll. 

641. The ocean is the common area on which the ships 
and the merchants, the armaments and the commerce of all 
nations meet ; the high-road on which they salute and travel 
together in amity, and associate against the robbers and 
dangers of the sea ; the arena on which hostile navies en- 
counter, and emulate the destructive storms in hurling and 
scattering wide the thunderbolts of war. This vast con- 
course, bent on their different pursuits of science, pleasure, 
profit, and mischief, travelling in amity and good-fellowship ; 
in competition, in rivalry, in arrogance, and the pride of 
power ; in hostility, in hatred and revenge ; hustled together 
by the currents, the winds, and the waves ; rushing towards 
each other in the heedlessness of their fast career, in the 
darkness of 'the fog, in the gloom of night, or in their flight 
from the common danger or the common foe ; this vast con- 
course requires for its regulation and welfare strict and 
stringent laws. 

642. The ships of each nation are " floating portions of 
her territory," and amenable to her laws. Her merchant 
ships are her villages and marine bazaars, the representatives 
of her wealth ; her war-ships are her floating fortresses and 
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citadels, the emblems of her pomp and power. Every man 
of their crews demands the protection, and is subject in all 
respects to the action, of her laws. They are regulated by 
the stem and irresistible behests of the municipal law in all 
their conduct towards each other, and in all their conduct, 
so far as it is by that law prescribed, towards others whom 
they may meet upon the sea, and there are constituted 
powers by which the offender may be imprisoned or en- 
chained. There are constituted courts by which he may be 
tried, and there is an authority, irresistible and beyond ap- 
peal, by which the sentence may be enforced. 

643. Whatever may be the law of nations, the mariner 
is bound to obey the ordinances and mandates of his ovm pe- 
culiar law, not only in relation to his fellow-subjects, but in 
relation to all his fellow-travellers on the sea, as well in what 
concerns international as in reference to his country's affairs. 
But when his own law is not express, and the letter of his 
prescribed duty is silent, he must obey the maritime law. 

644. When the mandates of his sovereign are clear, he 
must accept them as the true version of international law, 
however inconsistent with his own opinion, or the doctrines 
of other states. While he so acts, his sovereign and his 
country are responsible for his conduct, and bound to obtain 
for him redress, or in some instances, at least, to compensate 
the loss which obedience may induce. And obedience may 
induce the capture and condemnation of his ship and cargo, 
under a construction of international law, witli which his 
country does not accord. He cannot lawfully resist; he 
must appeal to his government for reclamation or redress. 

645. A law which reason alone proclaims, which there is 
no arbitrament but the doubtful arbitrament of arms to im- 
mediately determine, and no supreme or impartial tribunal 
to immediately enforce, ought to govern, and to a certain ex- 
tent does, and as nations grow more wise and improve in 
civilization will, govern the mixed and mingling multitudes 
which gather upon the sea. 
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646. As to the laws of the ocean in time of peace, there 
is no great discord among maritime states. They have one 
common interest, — the increase of their commerce and the 
safety of their ships. And their laws have one common 
source, the Phoenician laws, as exhibited perhaps with im- 
provements in the laws of Ehodes, promulgated in the Bo- 
man code, and reiterated and amplified in the collections^ 
decrees, judgments, and ordinances of Amalfi, Barcelona, 
Oleron, and Wisby, and enlarged, and corrected, and 
adapted to particular localities by experience, obserration, 
and good common sense. 

647. As to the municipal laws in time of peace, there is 
little occasion for conflict ; with maritime law, any discre- 
pancy can arise only from different views taken by different 
nations as to what is most expedient for the common weal. 
Their interest in the navigation of their own waters in time 
of peace almost as much demands the accordance of the 
people of other nations as the navigation of the open sea. 
Different rules for the ships of different nations are more 
dangerous than the most common rule universally observed, 
for obedience to discordant rules almost necessarily occa- 
sions, not simply conflict, but collision of their laws. It 
ought, therefore, to be assumed, in the absence of the most 
explicit declaration, that no nation prescribes for the con- 
duct of even her own subjects rules aft variance with the law 
of the sea. 

648. Hence it follows that there is nearly a general aceord 
among nations as to the maritime law in time of peace. 
When Mars and Bellona excite the nations to fory, we shall 
And that they more seriously disagree. 

649. The maritime law then governs the ocean, and, sub- 
ject to the ordinations of municipal laws, every port and 
harbour of the world. Observing them, every ship and shal- 
lop has a right, with her wide canvas, her mighty engines, 
her sweeps or her oars, as she likes snd as she can, to ride 
the unbounded wave. 
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650. The mabitime tebbitoby of a nation is subject to 
its municipal laws, in the same manner as its terrene domi- 
nions. But the people of other nations have certain absolute 
aad certain modified rights with reference to that territory, 
and also the adjacent land. Thej have an absolute right 
granted by nature, that the ports and harbours shall not be 
destroyed ; they have an absolute right to fly to them, and to 
run to and land upon the shore to escape the perils of the sea. 

651. Eobeigk Ships. — The private ships of every nation 
have a right to sail into the ports, harbours, and creeks of 
every other nation for the purpose of refuge in distress. 
The sovereign of the country is not at liberty to deny that 
asylum, far less to retract the stipulation in that respect 
usually contained in treaties between friendly Powers. 

652. They have a right to sail into the ports, harbours, 
and creeks open to and appointed for commerce, not only 
for the purpose of refuge, but also for necessary provisions, 
water, and repairs. 

653; They have also the right to sail into such places for 
the purposes of trade, of science, or even amusement. 

654. The dominant nation has no right to levy any tax or 
duty for the mere passage over her waters. 

655. The foreign vessel has not, however, any right to 
fish in or to take away any of the productions or contents of 
those waters ; except that she has a right to take fish for 
her immediate subsistence, and she has a right to supply 
herself with necessary water from the public streams, so far 
as it can be obtained without trespass on private rights. 
In fine, the whole navigable area of the national waters, with 
all its ports and harbours, is, under due regulations, sub- 
ject to the right of peaceful navigation by all the nations 
of the world. Some entirely deny this right, some limit it 
to particular ports or places ; but neither is this denial nor 
this limitation consonant with the law of nations. 

656. If the European and American states are entitled 
to compel China and Japan to trade with them, China and 
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Japan have a right to send their junks and to demand ad- 
mission to trade in the European and American ports. 

657. Yet, assuming the right, it must not be forgotten 
that, according to the law of nature and nations, there is a 
subordination of rights ; and that the right of strangers is 
subordinate to the conflicting rights of the people of the 
land. 

658. It is also a right which, on account of physical diffi- 
culties, cannot be at any time fullj, and at some times can- 
not be to any extent, enjoyed without the acquiescence and 
even assistance of the people to whom the national waters 
belong. Moreover, it is a right which must of necessity fall 
under the regulation of the dominant nation ; therefore it 
obviously is not an unconditional right, yet it may be more 
proper to describe it as passive, subject to suspension and 
control, than imperfect. It is more capable of definition 
than of being enforced. 

659. The dominant nation is necessarily the sole judge, 
in the first instance at least, of the admission and limita- 
tion of the right ; and against its determination the right 
of the foreigner is in the nature of an appeal to the prin- 
ciples of international law. 

660. The dominant nation, having on reasonable grounds 
the right to prohibit the trade of all foreign nations, or of 
any one or more of them, and having the sole right of 
regulating that trade, and her self-interest being a powerful 
incentive to her reasonable exercise of that right, the case 
can hardly occur in which the law of nations would pro- 
nounce the prohibition wrong. 

661. It must then be conceded to a nation that she has 
on reasonable grounds, perhaps we ought to say on grounds 
which she deems reasonable, a right to prohibit the access 
of foreign ships of all. nations, or of a particular nation, to 
her coast, except in stress of weather, for necessary pro- 
visions or repair. 

662. But such prohibition must be announced to the 
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prohibited nation ; and until announced, the ships of that 
nation already on voyage have a right to enter in peace- 
able pursuits the forbidden ports, according to the pre-ex- 
isting regulation, and on the pre-existing terms. 

663. The prohibition, according to the law of nations, 
should not be arbitrary or dogmatically expressed ; it 
should state the grounds on which it is founded ; for al- 
though other states may not be entitled to examine them 
too critically, they have a right to see that the nation 
which resorts to so extreme a measure do^s comport herself 
consistently with the good conduct of the community of 
nations. Otherwise they, having the same latitude of judg- 
ment on that point, and not more than an equal responsi- 
bility, may be justified in treating such prohibition as suf- 
ficient cause for war. 

664. The Mebohakt-ship then, at least in the absence 
of such prohibition, has a right to visit every friendly state ; 
but the exercise of that right must be subject to regula- 
tions, and all commerce is subject to revenue laws and a 
variety of conditions, and though no tax can be levied for 
mere transition over the waters, yet reasonable charges may 
be imposed by way of compensation for the benefits derived 
from the artificial accessories to the safety and convenience 
of navigation. 

665. The making of such regulations is an act of sove- 
reignty, and in the absence of treaty, any rules, or even laws, 
prescribed by the nation to which the foreigner belongs, 
are subordinate within the marine territory, whenever they 
conflict, to the municipal law of the country to which that 
territory belongs. The comity, by which nations make some 
concessions on this subject, does not even qualify the pro- 
position, inasmuch as that comity is part of the law of the 
land which adopts it, though imported from a larger law. 

666. Eegulatiok. — It is competent to the sovereign to 
regulate the use of the national navigable area, as well 
by foreigners as by his own subjects, for the safety of 
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the nation, the security of its customs and other revenues, 
the general protection and benefit of commerce, and the 
conduct and convenience of navigation, the collection of 
due compensations for lighthouses and other improvements 
and accommodations, the reward of pilots, and for all other 
public purposes ; and for such purposes to prescribe certain 
limits as ports and convenient places within them, as the 
only places at which ships shall touch, or land their men or 
goods except for refuge from pirates or other enemies, or 
on account of stress of weather, want of water or provi- 
sions, or other necessary uncontrollable circumstances. 

667. It may be stated as a general proposition, that as to 
navigation, the same rights, obligations, and liabilities, the 
same rules and regulations prevail within the national waters, 
the ambit of the presidial line, between foreign ships of the 
same nation, between foreign ships of different nations, and 
between foreign ships and those of the dominant nation. 
It is subject to exceptions, for nations sometimes deny 
foreigners privileges which they secure to their own marine, 
and sometimes peculiar privileges are secured by treaty to 
particular nations, sometimes by specific description, some- 
times by a reference to those conferred on other particular 
states, and sometimes, especially when regard is had to 
future changes, by reference to those enjoyed, or which may 
be enjoyed, by the most favoured nation. 

668. It is competent to a nation to grant in its waters to 
another even the privilege of search for contraband of com- 
merce or revenue over its own vessels, but not over the ves- 
sels of another state. The concession, it has been said, may 
be extended even to search for contraband of war ; but inas- 
much as if granted it must be accorded equally to each bel- 
ligerent, and each may not have equal power to exert it, 
we conceive that the grant of such concession is inconsis- 
tent with the duty of a neutral power. 

669. The freedom of the national waters was recognized 
in our early Saxon laws. " Let every merchant ship have 
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frith (freedom) that comes within port, though it be a hos- 
tile ship, if it be not driven and it flee to any frith-burgh 
and the men escape into the burgh ; then let the men and 
what they bring with them have frith." (L. Ethelred ii. 2 ; 
Ancient Laws and Institutions of England, i. 285.) Again, by 
Magna Charta, 9 Hen. III. c. 30, reiterating an earlier law, 
" All merchants, if they are not openly prohibited before, 
shall have their safe and sure conduct to depart out of Eng- 
land, to come into England, and to go through England, as 
well by land as by water, to buy and sell, without any man- 
ner of evil tolls, by the old and rightful customs, except in 
time of war." 

670. The merchant and his ship and crew are subject en- 
tirely to the laws of the countries which they visit as to all 
criminal matters, and as to all civil questions which arise and 
are determined there. 

671. This liability of course may be, and sometimes is, 
modified by treaty. Princes who have permitted foreign 
nations to make settlements in their country, have not un- 
frequently conceded to them the right of civil government 
within that settlement. Amasis gave such right to the 
Milesians who settled at Naucratis. The Portuguese and 
English have assumed it in all settlements in the East, and 
it was conceded to the English on their recent arrangements 
with the Chinese empire. The Turks in the sixteenth and 
seventeenth centuries conceded such rights to the French, 
the Venetians, and the English. We have already referred 
to similar grants to the Hanse and other towns. 

672. It is moreover modified sometimes by the provisions 
and exceptions of, and out of the municipd laws. France 
seems to accord to the subjects of a foreign state on board 
a private ship in her waters, a considerable degree of ex- 
emption from French law in respect of ofiences and trans- 
actions confined to the crew, and neither afiecting others nor 
the public peace, unless the aid of the local power is re- 
quired. Whea. 154, 155. 
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673. As between foreign ships of different nations, and 
between foreign vessels and those of the dominant nation, 
the jurisdiction of the country in which they happen to be 
is absolute ; otherwise their conduct might be governed by 
different laws. 

674. But whether or not amenable to the law of the 
country which she visits, the crew of a ship is neither re- 
lieved from nor deprived of the obligations and protection 
of her own municipal law as to questions between them- 
selves, in which a foreign country is not concerned. A crime 
committed on board an English ship in the waters of a 
foreign state, may be treated as committed within the British 
realm. Negro case. 

675. In compound or confederated countries, the juris- 
diction over the national waters is sometimes divided and 
appropriated to a greater or less extent to the several states. 
In America, the then constituted states on acquiring inde- 
pendence from the British crown, and the new states on their 
creation, assumed the same or the like sovereign right as the 
common law of England had vested in the Crown as to na- 
vigable rivers, fishing, etc. Each has separately the .more 
immediate control and management of the navigable rivers 
flowing through or beside its provinces ; but subject to the 
superior authority of Congress for the general purposes of 
the Union. Ang. 131, 159. 

676. Foreign "War-Ships. — The right of navigating the 
waters, and entering the ports and harbours of every nation, 
exists in favour of the ships of war as well as the merchant 
ships of foreign nations. There is some difference however 
in the manner in which the right is to be exercised and en- 
joyed .by the two classes of vessels. 

677. War-vessels represent the state and dignity of their 
sovereign, who is responsible for the conduct of their officers 
and all on board. 

678. Whether they enter under treaty stipulation, express 
licence, or that implied from the absence of prohibition,. 

IT 
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voluntarily, in stress of weather, or in distress, foreign fleets 
or ships of war remain in the national waters, ports, or 
harbours under the protection of the dominant country ; 
bat, as a sovereign or his ambassador in a friendly state is 
exempt from its jurisdiction, so, but not to an equal extent, 
his ships of war and their crews are exempt from its cri- 
minal as well as its civil control. They cannot be attached 
or arrested for his debt. The privilege of the ship extends 
to her boats. 

679. But this exemption does not extend to acts of hos- 
tility, or in violation of the safety or peace of the place, 
committed by the officers and crew (Whea. 157), or in Eng- 
land to excuse obedience to the writ of habeas corpus to 
produce a British subject unlawfully detained. King Fre- 
derick. 

680. Nor did it extend to privateers, though bearing a 
commission, or their prizes, especially if such privateers had 
been fitted out in the ports of the dominant nation in vio- 
lation of its neutral relations to another state. Whea. 158. 

681. Use of the Navigable Area. — The right of na- 
vigation extends over every part of the navigable area, 
whether in a strait or channel too narrow to admit of a 
league for the marine territories of the opposite states, 
or in the national waters of a single state. Its nature re- 
quires it. The mariner must be at liberty to pass from side 
to side, and over every part, on account of natural obstruc- 
tions, and the course and mutability of channels, the changes 
of the wind, the direction of the currents, the presence of 
reefs or rocks, the formation of banks, and other impedi- 
ments. Williams v. Wilcox. 

682. On this area the right of the mariner is paramount, 
— ^it is his highway ; but, like a wide common traversed by 
high-roads, it also is productive, and must be used with due 
regard to the value of its products. The right of passage 
does not involve the right of rambling, for no useful pur- 
pose, over the pasture of the common or the fishing regions 
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of the sea. The rights in the waters must be so exercised 
that all may fairly participate in them, and that the exercise 
of the paramount may not unnecessarily disturb or interfere 
with the enjoyment of the subordinate rights. 

683. In the broad sea, in the proper channels, in the best 
anchorages and most convenient mooring-grounds,at the pro- 
per landing-places, the right of the mariner is supreme, and 
all inferior rights must, when necessary, yield. In fairly par- 
suing his voyage, in necessarily anchoring and mooring, in 
loading and unloading, landing from and boarding his vessel, 
the navigator is not answerable for damage to the nets or 
implements of the fishermen, or the disturbance of the fish, 
although in an exclusive fishery. But even in such places 
he must not trespass unnecessarily on the inferior rights, or 
inflict on others any injury beyond that which his occasions 
may require. Anon. 1 Camp. 517. 

684. All the water-rights must be enjoyed according to 
their relative general, local, and personal importance, in the 
places and at the times most appropriate and convenient, 
and so that they may be exercised in harmony without con- 
fusion, interruption, or conflict, and in due subordination to 
each other. 

685. As incidental to the right of navigation, the mariner 
has a right to use the bed and shore of the sea, and of the 
navigable river, to anchor, to tow, to drag, and push his 
craft, and to load from, and to land and unload, and for those 
purposes to pass over convenient portions of the shore. It 
is as common as the use of the water, and can be restrained 
or restricted only by the sovereign authority, by appointing 
ports and other places convenient for those purposes. Hale, 
78; Ang. 178. 

686. The right indeed of drawing boats, whether for pro- 
fit or pleasure, and of travelling on foot, or even in carriages, 
along the sea-shore, is a natig*al right. It seems to be esta- 
blished by common practice throughout this realm. How- 
ever, it was to some extent controverted by three of the 

K 2 
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judges who decided Blundell v. Catterall, — a decision in 
which we cannot concur. 

687. The distinction between the shore and the bank 
must be carefully observed. The former is public property, 
in which private subordinate rights may exist, but the public 
is paramount ; the latter is private property, subject only to 
such public rights as have been established by custom, pre- 
scription, or 'dedication, or accorded by natural or municipal 
law. The mariner has then the right to trade and travel 
on, and make any proper use of, the shore ; but he has no 
such right unless acquired by custom, or conceded by the 
owner, on the bank of the river or the sea. 

688. In England, he is by custom, and, in some cases, 
by Act of Parliament, entitled to tow and drag his boat or 
vessel along ancient paths, on one or other or both sides on 
the banks of most of the navigable rivers. Ball v. Herbert. 

689. This right has sometimes been invaded by exactions, 
in some cases charged with a reasonable toll. See the Acts 
already cited as to the Severn, the 14 Geo. III. c. 91 and 
24 Geo. IIL c. 8, as to the Thames, and the 23 Geo. III. 
ec. 41 and 48, as to the Trent; also Zangers v. Whiskard, as 
to the Lea, and Ball v. Herbert. 

690. It will appear in subsequent pages that in case of 
shipwreck considerable privileges are accorded to the dis- 
tressed mariner on the banks of the sea. 

691. According to the Eoman law, which originated in 
countries with an almost tideless sea, and where there was 
not that area which properly constitutes a sea-shore, the 
mariner was entitled to fasten his vessel to the trees on the 
banks of the sea or the stream, and to unload the cargo on 
those banks. A similar right appears to have been recog- 
nized in this country in the time of Bracton; but it was pro- 
bably little needed and little used, and seems no longer to 
exist, except possibly in a few places where a usage of that 
character has prevailed. 

692. In case of necessity, for shelter or refuge, to avoid 
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or escape from pirates, shipwreck, or the storm, to obtain 
water or assistance, the mariner, whether subject or foreigner, 
has the right to run into any inlet or cove, and to land and 
otherwise avail himself of the shore ; and, subject to the ob- 
ligation to avoid all evitable injury, and of making a reasonable 
compensation, to land and make other necessary use even of 
the private bank. (Hale, 51, 53.) It is a natural incident of the 
neighbourhood of such property to the sea. This doctrine 
has been disputed in a modem case, on the notion that when 
there is no fixed compensation there can be no right depen- 
dent on making compensation. But such objection is inad- 
missible even by the mere lawyer, far less by the jurist. 
There are cases of right dependent on compensation, with a 
right of action dependent on the sufficiency of the tender 
of amends. When the compensation is for that which 
cannot be the subject of prospective ascertainment, reason 
and the law must leave it to be determined by competent 
persons, and leave him who fails to do justice, or attempts an 
extortion, to bear the expense. 



Chaptee III. 

CONDUCT AlifD EESPONSIBILITT. 

693. The Ship — hugest of moving creatures, invested 
with so many rights, fraught with so much passion and 
power, requiring so much discretion for her conduct, charged 
with so many responsibilities, and for which nations are re- 
sponsible, — must have a country and a name, a home in which 
inquiry may be made for her, an identification by which she 
may be known. From Argo downwards, she has been bap- 
tized. 

694. In the periods of navigation when the Cinque Ports 
declared war against the Hanse Towns, and Scarborough 
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against the Scot ; wben Antwerp concluded treaties of peace 
with England's king, and Southampton with the Duke of 
Flanders and the Castilian towns ; when Fowey, from the 
coves of Cornwall, sent forth more armed vessels than Lon- 
don and Dover combined, and the first stipulation in their 
conventions was, that the ports should become responsible 
for the vessels which they permitted to depart, it was ne- 
cessary that the rover should be known. In some countries, 
the owner of an armed vessel is still bound to give security 
for her conduct before she leaves her port. 

696. Eesponsibilitt. — Her responsibility is measured by 
her duties, and her civil responsibility is to be answered by 
her freight and her body, to the extent of every fragment 
floating on the waters, or rescued &om destruction when 
wrecked upon the shore. 

696. She may be assumed to be endowed with the will 
and intentions of the owners, and to carry with her the au- 
thority to be inferred from her destination, her purposes, 
and her papers, which may be regarded as her will. 

697. She is responsible, and in some respects her owners 
are further responsible, for her personal condition and con- 
duct, for the conduct of her owners, of her master, her offi- 
cers, her helmsman, and every member of her crew ; except 
when wrested by the officers and crew from the duties she 
has undertaken, and converted into an involuntary engine of 
violence, of injury, or crime. 

698. She is responsible for the observance of those duties 
which are imposed on her by the law maritime and the law 
of her own country, and the municipal laws which govern 
the national waters to which she may resort. 

699. As to some of those duties, she is responsible to the 
state for mere non-observance, although no injury may ensue, 
and liable to penalties for transgression in mere neglect of 
the law. 

700. But she is responsible to other persons and vessels 
only for the breach or non-observance of a duty, when it is 
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directly or indirectly, wholly or partially, the cause of injury 
or loss. 

701. It follows that the enumeration and description of 
her duties will indicate her responsibility, and render it un- 
necessary to say in describing them that she is in fault, or 
liable to make reparation for injury occasioned by the par- 
ticular breach. 

702. Into whatever port she enters, whether of a foreign 
country or her own, she is liable to arrest and amenable to 
justice, and subject, with the freight she has earned, to lien 
and to sale, when necessary, for raising the means of making 
compensation for services and obligations, or atonement 
for misdeeds, — to proceedings in rem, against her proper 
person ; and she is entitled to plead and stand upon her de- 
fence ; she is entitled also to sue for the injuries she may 
sustain. 

703. In some countries, the jurisdiction over her, and to 
which she may appeal, is exercised by a peculiar court, — in 
England by the Admiralty, in others by the ordinary tribu- 
nals ; elsewhere she appears before judges, some of her own 
and others of a foreign land. 

704. Any further responsibility of her owners rests for the 
most part with the ordinary tribunals, under the judgment 
of which she may be disposed of, but before which she does 
not personally appear. 

705. What, then, are her duties P What is she to do, and 
what is she to avoid ? "We will endeavour to exhibit them 
concisely, and then to explain them in more detail. 

706. She must assume a name and declare her nation. 
She must not disgrace the one, or compromise the inter- 
ests of the other. She must not venture forth upon the 
ocean unprepared to travel in difficulties and darkness, to 
stem the current, and weather the storm. She must start 
in good bodily condition, with her sails, her engines, her 
boats, and smaller gear ; in good mental condition — the mas- 
ter-mind to direct, the engineer to exert and control her 
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most powerful faculties, and with tbose competent to steer, 
with sufficient strength and nerve to weigh her anchors, to 
manage her engines and her saUs. 

707. The public will provide the landmarks, the light- 
houses, the signal cannon and rockets, and the loud-sound- 
ing gongs ; but she must provide the private signals, and 
learn the language of the sea ; she must be ready with the 
trumpet, to say where she is in the fog, and to exhibit her 
lights to indicate her course through the darkness ; even her 
flags and her signals of salutation must not be wanting. 
" She walks the waters like a thing of life," and she must 
traverse them, for her own safety and that of others, with 
intelligence and caution. 

708. In the bright hours of the night, and even in the 
clear sunshine, she must be observant of her course, and 
survey the waters with a watchful eye. Here and there is 
a single sail gliding gracefully upon the wave ; she may float 
almost heedlessly among them. But the scene is changed ; 
the wind has freshened; she is in a broad channel, the 
crowded highway of commerce, and in the adjacent cove the 
flshing-boats are lying at anchor. Here and there are ves- 
sels baffled by the breeze ; there are others in stays, their 
sails fluttering, endeavouring to change their tack ; there are 
unmanageable vessels in irons, they will not obey the helm ; 
there are ships with canvas wide-spread on their rapid career 
before the wind, and others close-hauled upon it, holding on 
in opposite and transverse directions. There comes an 
enormous steamer defiant of the gale and the current, per- 
haps she carries contraband, perhaps the 'Alabama' is be- 
hind her. The good ship must steer watchfully and care- 
fully, for she is surrounded with dangers. She must avoid all 
the helpless ; she must give way to those close-hauled ; she 
must pass on her starboard those coming in opposite direc- 
tions ; she must avoid as she can that reckless, that terrified 
steamer. The wind has grown to a hurricane, the sea is in 
frightful commotion ; all are driven and drifting in confusion 
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around her ; behold the shoals, the rocks, and the breakers ; 
she must strain all her strength, she must manoeuvre with all 
her skill, — the paramount law of the land and the ocean is the 
law of self-preservation. 

709. This sketch of the ship's duties is insufficient ; we 
must endeavour to specify them more particularly in some 
detail as to her name, her nation, her foreign and domestic 
rights and relations, her outfit, the signals she is bound to 
exhibit, the courses she must pursue, and the general con- 
duct she is required to observe. And as these, so far as 
English law is concerned, are prescribed by a kind of marine 
code, embodied in three recent Acts of Parliament of rather 
long titles, it may be convenient to state that we shall refer 
to those Acts in the following manner : — 1 M. 8. A., the 
Merchant Shipping Act, 1854, otherwise 17 & 18 Vict. c. 
104; 2 M. S. A., the Merchant Shipping Act Amendment 
Act, 1855, otherwise 18 & 19 Vict. c. 91 ; and 3 M. S. A., 
the Merchant Shipping Act Amendment Act, 1862, other- 
wise 25 & 26 Vict. c. 63. The suffixed numeral will indi- 
cate the section. 

710. Name. — The honest vessel must be baptized, and 
her name must be duly registered and recorded. She may 
be labelled and numbered. 

711. If she is British, her name and the port of her home 
must be painted on her stem (1 M. S. A. 34), unless she is 
a yacht for pleasure, exempted by the Commissioners of 
Customs with the consent of the Board of Trade. 2 M. S. A, 
13. 

712. Natioit. — Whoever built her, by whomsoever pur- 
chased, by whatever people her decks are manned, she must 
take the allegiance and obtain the recognition of some acknow- 
ledged Power, and the licence of that Power to unfurl her 
banner, before she sets forth upon the sea. Of some acknow- 
ledged Power we say, not of some acknowledged sovereign, 
for reasons hereafter to be assigned. 

713. The ships of a nation are public or private ; there is 
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a third class, which we may designate publicized vessels, and 
there was a fourth class, called privateers. 

714. Public Ships belong to the state or its sovereign. 
In time of peace they constitute the sea-police, to suppress 
piracy, protect the revenues, maintain the quiet, and exe- 
cute the political, the scientific, and ostentatious missions 
of the country, and to represent the state and dignity of 
the nation and the sovereign. In time of war they are for 
the purposes of assault and defence, and to arrest those who 
bear military assistance to the foe. Some are armed, some 
unarmed ; but armament is not essential to the public cha- 
racter, its indications are the public commission or employ- 
ment exclusively by the state. 

716. Private Ships belong to individuals, the merchant, 
the fisherman, the scientific or pleasure-seeking traveller, 
and to owners who let them out for hire. They are the 
property of the subject ; they have no concern in battles and 
conflicts ; their business is to attend to their mercantile and 
private afiairs. 

716. Publicized Ships are private ships employed by 
the Government for particular purposes, often temporarily, 
as in the transport of troops and military stores. 

717. Peivatebbs. — These were, a class which it is hoped 
may never reappear, private ships furnished by govern- 
ments with commissions, — licensed marauders, authorized 
to destroy and plunder the merchantmen of the enemy, 
and under such authority accustomed to depredate upon 
their friends ; filibusters and pirates, more mischievous than 
such as pursued those avocations under their own commis- 
sion and the blood-red banner of the buccaneer. 

718. Nation ALiTT. — Whether public or private, the ship 
is a part of the nation to which she belongs ; her inhabitants 
are the subjects of that nation, bound by its, and no other, 
municipal law; her public ships are her palaces and for- 
tresses, her private ships are her cities of industry and her 
mansions of peace. 
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719. The public ship and her nationality are known, and 
conclusively known, by her commission and her flag ; that 
commission no other nation can question, that flag no other 
country can dispute. As between the nations, she is the 
property of the state whose commission she bears. No fo- 
reign tribunal can inquire into the title of her sovereign or 
demand production of her bill of sale, although she was 
built in the yards of the country in which that court pre- 
sides, and originally fitted out for illicit war. Santissima 
Trinidad. 

720. The private ship is liable to question, and, in war, to 
search. She must carry her credentials, her register, or her 
sea-pass, or some other document authorized by some go- 
vernment ; such document incontrovertibly impresses the 
national character upon her in all her relations with other 
countries and her own, and with all the vessels and persons 
she may meet. In the absence of such document, she be- 
longs to the country of the owner's domicile (Wheat. 413 ; 
Vigilantia ; Vrow Anna ; Success) ; but she must account 
for her unwarranted appearance on the sea. It will, how- 
ever, be found that prize-courts, for the reward of captors, 
have made unjustifiable inroads on this principle of inter- 
national law. 

721. The officers of the customs may not grant clearance 
for any vessel until the master has declared the name of the 
nation to which she belongs, which they must inscribe on 
the clearance. Until the declaration is made, she is to be 
detained ; and she is liable to forfeiture for the undue as- 
sumption, except to escape hostile capture, of a British cha- 
racter, or for the concealment of the British, or assumption 
of a foreign character. A person guilty of falsehood in the 
declaration, forfeits his interest in the ship, and is guilty 
of a misdemeanor. The master also is guilty of a misde- 
meanor if privy to a false representation of national cha- 
racter. And any unqualified person acquiring an interest 
in a British ship is liable to forfeit it, except in particular 
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cases, for which we refer to the statutes. And commis- 
sioned officers are authorized to seize for adjudication ships 
under this liability to forfeiture. 1 M. S. A. 102, 103 ; and 
2 M. S. A. 9. 

722. The purposes of revenue, the inhibition of the slave- 
trade, and the rapacity of war, require that she should bear 
such other papers as are necessary to indicate where she is 
going, what is her business, and of what articles the bulk of 
her cargo consists. 

723. As a general principle, it may be stated that, as 
against the ship and the owners of cargo, fictitious docu- 
ments are to be taken as true, that when produced in their 
favour, they are to be regarded as forgeries and null ; but 
there are circumstances which before the tribunal of one 
country excuse resort to such fradulent representations, 
although such excuse is inadmissible in the forum of an- 
other. The proper criterion for the admission or rejection 
of such excuse is, whom were they intended to deceive? 
As the question more frequently arises ip. that state, we 
defer its further consideration until we enter the region of 
war. 

724. The national character of the master and crew, es- 
pecially of a public ship, is that of the country to which 
the vessel belongs, and whose flag she is entitled to display. 

725. The nationality of her owners should be inferred 
from the character duly stamped upon the ship ; but here 
again the spirit of war has introduced distinctions, with 
which we shall have hereafter to deal. 

726. The national character of the cargo is imposed upon 
it by the documents under which it is carried, in their ab- 
sence, by the character of the owner ; but this too will be 
further considered when we come to treat of war. 

727. Condition. — The safety of the ship, her passen- 
gers and lier crew, and of those with whom she may 
travel the waters, depends not alone on the storm and 
the tempest, and the sudden dangers of the sea ; it depends 
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Ttiainly on her condition and her capacity to avoid, mitigate, 
or encounter the perils to which she may be exposed. 

728. Before she puts forth on her voyage, it must be 
seen that she is seaworthy in her hull and all her appa- 
ratus ; that her masts and her sails are in proper condition ; 
that her machinery is ready for its work ; that her helm is 
able to command her; that her boats and life- preserving 
implements are adequate to her occasions. Unless her 
body and limbs are in reasonably vigorous condition, she is 
liable for the mischief to which her deficiencies may contri- 
bute ; not that every ship is expected to be a model of 
beauty, perfection, and power, but she must be in ordinary 
proper trim. Argo. 

729. She must be manned and officered with strength 
and skill reasonably adapted to her size, quality, and pur^ 
pose. 

730. This adequacy of power and condition ; this due 
appointment in officers, men, and apparatus; the seawor- 
thiness, adaptation, and manageability of private ships, is 
matter of public concern. The ignorance and false economy 
of private shipowners would often load to the sending forth 
of their vessels ill-governed, ill-manned, ill-equipped, with 
insufficient apparatus, unmanageable, and even unsound, if 
the law did not interfere. 

731. It is the more necessary that the law should inter- 
pose as the shipowner is rarely on board. His vessel is 
entrusted to a commander seldom of great pecuniary respon- 
sibility ; she is beyond the owner's personal control, and, in 
such case, his liability is generally limited to the surrender 
of his vessel, or payment of her value, for distribution 
among those who have been injured by her fault. 

732. For such and other reasons, the laws of most 
countries do interfere by positive provisions, — in this country 
mainly comprised in the mercantile code to which we have 
referred ; and as the dangers to be avoided by the shipping 
of other nations are the same, it may be inferred that to 
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some extent tbeir legislation is in accord. This subject id 
clearly within the province of the municipal law. 

783. The Merchant Shipping Act prohibits, under the 
penalty of £100 on the owner, or £50 on the master who is 
guilty of the default, the going to sea of any decked ships 
other than steam-tugs, ships engaged in the whale fishery, 
and ships having certificates duly obtained under the Pas- 
sengers' Act, unless provided, according to their tonnage, 
with boats supplied with all requisites for use, not fewer in 
number nor less in cubic contents than prescribed by a 
schedule to that Act. It is sufficient to state that the 
schedule specifies the length, breadth, and depth of the 
boats, launches, and lifeboats required to be carried ; the 
numbers to be carried by steam-ships are as follows : — by a 
ship 1000 tons and upwards, 7 ; from 360 to 1000 tons, 4 
or 5 ; from 240 to 360 tons, 3 or 4 ; from 60 to 240 tons, 2 
or 3 ; under 60 tons, 1 : the number to be carried by sailing 
ships as follows : — 600 tons, and upwards, 4 or 5 ; from 400 
to 600 tons, 3 or 4 ; from 100 to 400 tons, 2 or 3 ; under 100 
tons, 1. The larger ships are required to carry larger boats ; 
two of those carried by steamboats of 1000 tons and upwards 
are lifeboats, and where there is an alternative number, one 
launch is the substitute for two boats. 

734. Under the like penalties, it prohibits any such ship 
going to sea, carrying more than ten passengers, without 
having, in addition to such boats, one lifeboat with all 
requisites, or else one of her boats rendered buoyant like a 
lifeboat, and without being also provided with two lifebuoys; 
and it requires that such boats and lifeboats shall be kept 
at all times fit and ready for use. 1 M. S. A. 292, 293. 

735. Every passenger-ship from the United Kingdom to 
places beyond Europe, except the Mediterranean, must have 
certain accommodations and space on the passenger-decks ; 
greater if she is to pass the tropics. She must undergo a 
survey under the direction of the emigration officer as to her 
seaworthiness, and fitness and adaptation in all respects for 
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her purpose ; as to which, certain arrangements and dimen- 
sions are prescribed. She must be furnished with boats 
according to her tonnage and number of passengers :— 

2 boats, if 100 tons. 

3 „ 200 „ and exceeding 50 adults. 

4 „ 500 „ „ 200 „ 

5 „ 800 „ „ 300 „ 

6 „ 1200 „ „ 550 „ 

One must be a long-boat and one a lifeboat, kept properly 
suspended. All must be surveyed and of adequate size, 
supplied with all requisites, and kept clean and ready for 
immediate use. The ship must have two life-buoys, and 
adequate means for night signals, a fire-engine, and an appa-^ 
ratus for extinguishing fire. Such a vessel is exempted from 
the Steam Navigation Act, 1851, Passenger-Ship Act (15 & 
16 Yict. c. 44. ss. 10, 12, IG, 24). 

736. OrriCERS. — By the British law no foreign-going or 
home trade passenger-ship can sail except under a master 
and mate having certificates of competency from constituted 
authorities. 1 M. S. A. 136. 

737. Every steam-ship which is required to have a master 
possessing a certificate from the Board of Trade, must also 
have an engineer or engineers authorized by the certificate 
of that Board. (3 M. S. A. 5.) The certificates are of two 
classes, first and second. 

738. A foreign-going ship, if of a hundred horse-power, 
must have two certificated engineers, one at least of the 
first class ; if of less than a hundred horse-power, one 
holding at least a second class certificate. A sea-going 
home trade passenger steam-ship must have an engineer 
holding at least a second class certificate. (75.) 

739. Passenger-ships from the United Kingdom to places 
out of Europe, except the Mediterranean, must be manned 
with an efficient crew to the satisfaction of the oflScer from 
whom her clearance is obtained. (Passenger Ship Act, 25.) 

740. Signals of the sea are not of modem date, although 
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it is in modem times that they have been digested into 
a copious language, for some purposes of explicit, for others 
of ambiguous speech. Before the time of the forsaken 
Ariadne, many a vessel was distinguished by her sail ; and 
signals had marked the path of commerce before her silken 
pinions betrayed the flying palace of the Egyptian queen. 
Banners have from the earliest times been exhibited as 
ornaments, and to proclaim the prince or commander, and 
for centuries to announce the nationality of the ship. We 
have referred to a treaty which prescribed what the flags of 
England and Elanders should display. 

741. There are signals of pomp and pride, and signals of 
compliment, salutation, and respect, public and secret sig- 
nals for guiding the fleet and directing the order of the 
fight. There are others with which the simple mariner 
is more concerned. The brave banner and the gaudy sail 
avail not in danger, in the gloom of the fog, or in the dark- 
ness of the night. In such conditions he must resort to 
the horn and the shout, to the bell and the gong, to every 
available sound which can be well understood; to the 
rocket, to the protean, the intermittent, the many-coloured 
light, and to the cannon's broad lightnings and tremendous 
roar. 

742. Lights. — The Admiralty was empowered by the 
Merchant Shipping Act to prescribe regulations for the 
exhibition of lights and the use of fog signals, which were 
to be published in the * London Gazette,' and obeyed by the 
owners and masters of ships, under penalties and subject to 
the imputation of fault in case of accident arising from the 
•neglect. (1 M. S. A. 295.) Under this authority regulations 
were published, on the 1st of October, 1858, which will be 
found in Swabey's Eeports. Although that section of the 
Act, and sections 298 and 299 are repealed as from the 1st 
of June, 1863, the regulations are in substance comprised 
among those prescribed by the last Merchant Shipping Act. 
3 M. S. A. 25. 
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743. From the 1st of June, 1863, subject to annulment, 
modification, addition, or substitution, by Order in Council, 
on the joint recommendation of tbe Admiralty and Board of 
Trade, the following and no other lights or fog-signals are to 
be exhibited or used, under the penalty of a misdemeanor 
and being deemed guilty of wilful default in case of collision, 
unless it be shown that circumstances rendered a departure 
from the regulations necessary. 3 M. S. A. 25^ 26, 27, and 
sched. C. 

A steamer under sail and not under steam is to be con- 
sidered a sailing-ship ; if under steam, whether under sail or 
not, she is to be considered a steam-ship. The lights, after 
mentioned, and no others, must be carried in all weathers 
hetween sunset and sunrise, 3 M. S. A. 

Sea -GOING Steam -Ships, when under weigh, must 
carry — 

At the foremast-head^ a bright tbhite light, so fixed as to 
show a uniform and unbroken light over an arc of the 
horizon of twenty points of the compass, so fixed as to 
throw the light ten points on each side of the ship, viz. 
from right ahead to two points abaft the beam on either 
side, and of such a character as to be visible on a dark 
night, with a clear atmosphere, at a distance of at least 
five miles. 

On the starboard side^ a green light, so constructed as 
to throw a uniform and unbroken light over an arc of the 
horizon of ten points of the compass, so fixed as to throw 
the light from right ahead to two points abaft the beam 
on the starboard side, and of such a character as to : be 
visible on a dark night with a clear atmosphere, at a dis- 
tance of at least two miles. 

On the port side, a red light, so constructed as to show 
a uniform unbroken light over an arc of the horizon of 
ten points of the compass, so fixed as to throw the light 
from right ahead to two points abaft the beam on the port 
side, and of such a character as to be visible on a dark 

o 
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Bigiii; with a dear atmoBpliefey al a distance of at ksst 
ivo Biilea. 

The said gieen and red ade^Iighta Bust he fitted with 

inhoard ■ cice na , projectbig at least three feci forvaid 

from the Hght, so aa to prerent these lighta from heing 

seen acroai the bow. 

Tomim^. — Steam shipav when towing other ahipa, most 
canj two Wi^ht wkUe mattkemJ li§hi9 wertiemlly^ in addi- 
tion to their side-Iighta, so aa to distii^iush them from 
other steam-ships ; each of these masthead lighta most be 
of the same construction and diaracter as the mabthead 
lights which other steam-shipe are required to canr. 

SATLiiiGoSHrpa, under weigh or being towed, must canj 
the tame lights as sleasi-Tesseb under weigh, with the 
exe^iwm of the white m atikea d J^il/», which thej must 
nerer cany. 

Badweaiier. — ^Whenerer, as in the case of small Tessels 
during bad weatho*, the green and red lights cannot be 
fixed, these lights most be kept on deck on their respectiTe 
sides of the Tcssel, readj for instant exhibition ; and must, 
on the approach of or to other Teasels, be exhibited on th»r 
respectiTe sides in sufficient time to prcTent colUsion, in 
such manner as to make them most Tisible, and so that 
the green light maj not be seen on the port side, nor the 
red light on the starboard side. 

To make the use of these portaUe lights more certain 
and easj, thej must each be painted outside with the 
colour of the light thej respectiTclj contain, and must be 
proTided with suitable screens. 

Ai ula^ior.— Ships, whether steamships or sailingshipa, 
when at anchor in roadsteads or fairways, must between 
sunrise and sunset exhibit, where it can best be seen, hut 
at a height not exceeding twenty feet aboTe the hull, a 
white light in a globular lantern of eight inches in dia- 
meter, and so constructed as to show a clear, uniform, and 
unbroken light, Tisible all round the horizon, and at a dis- 
tance of at least one mile. 
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Sailing pilot vessels must not carry the lights required 
for other sailing-vessels, but must carry a white light at 
the masthead, visible all round the horizon,' and must also 
exhibit a flare-up light every fifteen minutes. 

Open fishing boats and other open boats are not required 
to carry the side-lights required for other vessels, but must, 
if they do not carry such lights, carry a lantern having a 
green slide on the one side and a red slide on the other 
side ; and on the approach of or to other vessels, such 
lantern must be exhibited in sufficient time to prevent 
collision, so that the green light must not be seen on the 
port side, nor the red light on the starboard side. 

Mshvng vessels and open boats, when at anchor or at- 
tached to their nets and stationary, must exhibit a hright 
white light. 

Fishing vessels and open boats must, however, not be 
prevented from using a flare-up in addition, if considered 
expedient. 

Fog-Signals. — Whenever there is a fog, whether by day 
or night, the fog signals described below must be carried 
and used, and must be sounded at least every five minutes. 
3 M. S. A. 

Steam-ships under weigh must use a steam-whistle 
placed before the funnel not less than eight feet from the 
deck. 

Sailing-ships under weigh must use a fog-horn. 

Steam-ships and sailing-ships when not underweigh must 
use a bell. [This was not in the Admiralty Orders.] 

The Admiralty orders which expired on the 3rd of June 
had prescribed to sailing ships under weigh on the star- 
board tack the use of a fog-horn, and to those on the port 
tack the use of a bell. 

744. Irrespective of the positive ordinations of her coun- 
try, or of that in the waters of which she is floating, when 
fog or darkness obscures the sky, every vessel is bound by 
the law maritime to exhibit proper lights and to make pro- 

o 2 
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per signals, — whether close-hauled or free, whether lying-o 
fishing, or at anchor, whether entitled to hold her course or 
to be carefully aToided, whether in tow, or independent on 
the sea, or in the river, — that others may see where she is 
and what she is doing, and be able to escape from her im- 
pulse or to steer safely by her. The omission is less excu- 
sable when she is in an area much frequented, or she sees an- 
other vessel approaching. Eclipse and Saxonia. City of 
London. Unity. 

745. When there is no reasonable ground for apprehen- 
sion, the absence of the light is excusable. A barge lying 
in a river was held excused in not exhibiting a light as soon 
as she saw on her port-bow the red light of a steamer a 
mile off and not then approaching. (Ceres.) A foreign ship 
on the open sea was held excusable in not exhibiting a light 
on perceiving one which she believed to be on the shore, 
and could not distinguish as the light of a vessel until the 
steamer which bore it was close upon her. Clyde. 

746. But when it is required by positive enactment she 
must obey ; she must carry her luminous signals although 
they pale in the moonshine and there is not a sail within the 
horizon. City of London. 

747. And the lights must be in good condition so as to 
bum brightly. Swanland. 

748. And they must be exhibited in the proper place. 
The Admiralty regulations not specifying at which masthead 
the light was to be exhibited, it was held that it might be 
mounted on either ; but that it must be at the top, and of 
the topgallant mast when one was standing. (Telegraph.) 
A three-coloured light at the bowsprit of a sailing-vessel 
was held not to be a compliance with the legal requisition. 
(Maugenta. Urania.) The position of the lights is now 
prescribed (see siBc. 743). 

749. Fishing-boats were not required by the Admiralty 
regulations to carry lights ; it was held that the observance 
of the usage to show a light in the presence of danger was 
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requisite and sufficient. Good Intent v. Napoleon. Olivia. 
Their duties in this respect are specified in a former sec- 
tion (743). 

750. A vessel sailing in a fog is bound to blow the fog- 
horn as soon as she sees or has intimation of another vessel, 
with which she might come into collision. Milan. Carron. 
Pursuit V. Carron. 

751. LooK-oiTT. — The utility of these signals is in in- 
dicating what ships there are, their character and state, 
what they are doing, and in what courses they are careering, 
when darkness or fog preclude the observance of their si- 
tuation and course. But they are valueless unless other 
vessels keep a good look-out. It is a duty incumbent on 
every ship, according to her size, complement, and speed ; 
according to the part of the water in which she is sailing, 
especially where there are many on different courses ; ac- 
cording to the obscurity of the night or the day, according 
to the rocks and the shoals, and the winds and the currents, 
for her own sake and for the safety of others, to keep a good 
look-out. If she omit this, she is liable for the mischief she 
may occasion. 

752. When she is about to throw herself out of command, 
to put herself in stays, to go about, or to anchor, it is pecu- 
liarly necessary for her to look carefully around to see that 
there is no danger of any vessel running foul of her while 
in that helpless condition. Sea Nymph. 

753. Nor will the prudent manner rely on all these pre- 
cautions to encounter unnecessarily the dangers of the fog. 
When the fog is dense, especially where the waters are 
crowded with shipping, in the rivers or the estuaries, when 
it is difficult to discover their whereabouts or the directions* 
of the banks, the channels, and the shoals, and all are liable 
to the indiscretion of others, the cautious mariner will not 
move his vessel from her dock, her known moorings, or other 
place of security, to grope among the bewildered shipping 
his perilous way. Orion. Corinthian. 
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75i. Conduct. — In this respect some distinctions arise, — 
first, between the internal and external affairs of the ship ; 
secondly, between the conduct of ships towards each other 
on the open sea and their conduct within the presidial line ; 
and, thirdly, between the conduct towards each other of 
ships of the same nation and those of different states on 
the open sea or within any presidial limits. 

755. The rights, regulations, and conduct of the officers, 
crew, and passengers, of all on board a ship, as among 
themselyes, at least a? to all people of the same nation, are 
entirely regulated by her national municipal law, the law of 
the country of which she is a floating part. This subject 
does not belong to the present work, or constitute a part of 
the rights of navigation. It may be sufficient to state that 
in Britain, and indeed in almost all countries, crimes com- 
mitted on shipboard, and rights and liabilities acquired and 
incurred there, are chastised, protected, and enforced by 
the same measure of punishment, remedy, and means, as if 
committed, acquired, or incurred within the terrene domi- 
nions of the state. In England, some of these matters are 
subject to the peculiar jurisdiction of the Admiralty tribu- 
nals, and many of them are to a considerable extent regu- 
lated by the Merchant Shipping Acts to which we refer. 

756. Whenever an equal right exists, each must abstain 
from encroachment on that of others, and must so exercise 
his own as to take only his proportionate share of the be- 
nefit, and to occupy even the necessary portion of the com- 
mon space for only a reasonable time ; and so to take that 
share, and so to occupy that space, as neither wilfully or 
negligently to interfere with others, or to injure any other 
an an equally regulated exercise of his right. The law of 
nations, and of every particular society and state, requires 
compensation to be made for the infliction of injury, either 
through negligence or design, and superadds' punishment 
when the injury is malicious. 

757. Each ship is for a reasonable time entitled to the 
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exclusive possession of the water on which she is seated, 
and to require every other vessel to respect her indicated 
course. But two or more may have occasion to occupy 
successively a particular space, or the intended courses of 
two or more may meet or cross ; the possessor of the desired 
space is bound to relinquish it for the benefit of the next in 
order, as soon as he can consistently with the purpose for 
which it is required ; and the right of each of those whose 
courses might interfere is by their equality so modified, that 
each must swerve and depart from her intended way so far 
as may be necessary to enable both to partake as fully as 
possible of the right which neither can absolutely and ex- 
clusively enjoy. 

758. It is obvious that national distinctions cannot affect 
these rules ; the danger of collision is unaffected by the 
character of the ships ; it can only be avoided by the ships 
of all nations acting on a common uniform law. The ascer- 
tainment of the .measures best calculated to obviate such 
dangers is like the ascertainment and indication of sunken 
rocks, shoals, and other evitable dangers of the sea. It is 
matter of international interest, on which nations are for the 
most part agreed, and should endeavour on all points to agree. 

759. The conduct of ships towards each other on the open 
sea, whether of different nations or of the same nation, 
ought to be, and generally is, governed by the law of the sea, 
— the general law of nations ; and the rights and liabilities 
arising between them ought always to be, and generally are, 
regulated and enforced in accordance with that law. 

760. We have already observed that it is the duty of 
every state to abstain from legislation inconsistent with that 
law. It is proper that each nation should provide tribunals 
and other means for its enforcement, but even the altera- 
tion, modification, or exposition of that law, where the ac- 
cepted rule is found inconvenient or obscure, should be by 
the common consent and convention of all the nations con- 
cerned in its observance. 
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761. But neither the mariners nor the other subjects of 
a nation, nor even its highest tribunals, can disobey or ab- 
stain from enforcing any clearly expressed act of its legisla- 
ture, however inconsistent it may be with the law of tlie 
sea. The responsibility for its infraction by the act of legis- 
lation, and for its violation by obedience to such acts, rests 
on the sovereign of the offending state. 

762. Such obligation of obedience to his own law does 
not, however, protect the mariner or his ship in a foreign 
court from responsibility for disobeying the law of the sea 
as accepted by that court, at least in his relations to a vessel 
of that or perhaps another foreign country, although it may 
excuse him for such conduct in relation to another ship of 
his own. 

768. The safest course of conduct for the mariner is to 
act in conformity with the law of the sea as accepted by his 
own nation, and with the express law of his own land ; when 
that is silent, in conformity with the law of the sea as ac- 
cepted by the nation of the ship with which he is in com- 
munication or involved, and any express ordinances of the 
country to which she belongs ; and in the absence of any such 
exposition or ordination, in conformity with the law of the 
sea. It is not often that diificultv will arise. 

764. Inasmuch as it is the common object of govern- 
ments to secure the welfare of their own people on the sea, 
and it is essential for that purpose that there should be a 
general conformity in the management of the ships in their 
courses, and the comity of nations induces a desire to concur 
in whatever is necessary for avoiding common danger, the 
mariner, in the absence of contrary information, may rea- 
sonably presume that all nations familiar with navigation 
adopt nearly the same rules, although in some instances they 
do not agree. 

765. So far, then, as the municipal laws of any country 
are express, they may be regarded as in no small degree 
similar ; and where those of any one nation are silent, its 
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tribunals are likely to be influenced by the accepted regu- 
lations of other countries, and sometimes induced to adopt 
them as springing from the sources out of which their own 
maritime jurisprudence arose. Other common regulations 
have been established by conventions, to which we shall oc- 
casionally refer. 

766. The Merchant Shipping Amendment Act, 1862, has 
authorized the British Executive to enter into conventions 
with the Government of any foreign country for the appli- 
cation of all or any of the regulations and provisions of that 
Act for preventing collision to the ships of such foreign 
country on the open sea ; and in case of such convention, 
the provisions of that Act are to be applied to the ships of 
the confederate nation, as well beyond as within the limits 
of British jurisdiction, on the promulgation of an Order in 
Council, which may introduce conditions, qualifications, and 
limits of time, and may be altered or revoked. The ships of 
such foreign country are thereupon to be treated in such 
respects as if they were British ships. The Order is to be 
published in the * London Gazette,' of which a copy is evi- 
dence. 3 M. S. A. 58, 61, 62, 63. 

767. In the absence of such conventions, and except as 
to parties to them, the Merchant Shipping Acts of this 
kingdom, like other municipal laws, abstain from attempting 
to impose any obligation on foreigners beyond the limits of 
the national waters, except such as they may become sub- 
ject to by seeking the benefit of such laws, or of intercourse 
with the land, — benefits which they cannot expect to obtain 
without submitting to the conditions on which they are 
conferred. 

768. Such Acts can, of course, confer benefits and rights and 
impose obligations on foreigners who avail themselves of the 
use of the waters, ports, and harbours of the legislating state, 
inasmuch as, except where excluded by contract, it has the 
same jurisdiction over its marine territory as on its shore. 

769. Conforming itself to these principles, the English 
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Legislature has, by its mercantile laws, conferred rights and 
benefits, and imposed obligations and liabilities, some con- 
ditional and others absolute, on foreigners who come in con- 
tact with its own subjects on the surface of its own waters, 
and even, in some cases, on the margin of the open sea. 

770. As between the ships of two nations (such as a fo- 
reign ship and a British) on the open sea, the municipal 
law of neither country prevails, unless the municipal laws 
of both countries are the same, or unless the law of one of 
the countries is sanctioned by a convention with the other. 

771. Ab between two ships of the same country, the law 
of their country governs their conduct and liability in what- 
ever country it is administered. But the court of a different 
country, in the absence of evidence of what that law is, 
must judge them by the law of the sea ; consequently, the 
provisions as to the course of sailing (1 M. S. A. 296) do 
not apply in a congress between a foreign and a British 
ship, whichever may be the offender on the open sea. They 
are bound by the law maritime, the law of the sea. Dum- 
fries. ZoUvereiiu Chancellor. Eclipse and Saxonia. Wild 
Banger. Elizabeth. Cope v. Doherty. Earl of Auckland. 

772. A foreign vessel which has entered into the busi- 
ness of acting as a passenger steam-ship from one British 
port to another British port, has made herself, as it were, a 
denizen of Britain, and is liable to the British laws as to 
collision on such parts of the open sea as she may traverse 
in her passage. 1 M. S. A. part iv. 

773. With reference to foreign ships navigating narrow 
straits which connect one portion of the ocean with another, 
such as the Solent, between the Isle of Wight and the coast 
of Hampshire, or the Bristol Channel, although it, or por- 
tions of it, may be, for municipal purposes, within a district 
or county of the same kingdom, the whole of the area must 
be regarded as part of the open sea. Foreign ships have, 
in time of peace, the right of sailing over the whole surface 
free from the municipal law of the country to which the 
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waters belong. On this principle, two foreign ships in tlie 
Solent were held unaffected in Britain by the provisions of 
the Merchant Shipping Act as to collision* Wild Banger. 
Saxonia. Ida. 

774. But it is competent for the country to which such 
strait belongs, as to so much of the area as lies within the 
presidial line or lines, to make express regulations for the 
conduct of foreign ships. 

775. The regulations of the Merchant Shipping Acts for 
preventing collision, and such others as may at the time be 
in force under it, with all its provisions relating to such re- 
gulations or otherwise relating to collision, are applied to 
foreign vessels within British waters ; and foreign ships, as 
to such regulations, with reference to occurrences within 
British jurisdiction, are to be treated by the British courts 
of justice as British ships. 8 M. S. A. 57. 

776. A foreign ship was held liable, under 1 M. S. A. 
388, for damage done to a British ship within British 
waters. Annapolis. 

777. EuLS OE THE EoAD. — ^Thc courses in which ships 
ought to travel may be called the rule of the road. It is of 
great importance to the safety of navigation that with all 
nations it should be the same. The law maritime has, to a 
great extent, settled it on the open sea ; local usages have 
fixed, or attempted to fix, it in particular places. The mu* 
nicipal laws of some countries, and among them Britain, 
have attempted to fix it in the national waters. Wherever 
a positive law prevails, all within its jurisdiction and its di- 
rections must obey. The law of the sea and local usages 
must yield to that positive law. It is most desirable that 
the rule of the road should be uniform ; and it is most im- 
portant that, except when attended with imminent danger, 
it should be obeyed. It must be observed whenever it is 
practicable. La Plata. 

778. A foreign vessel is bound to obey the lawful course 
of navigation customary in the waters she navigates (Fyje- 
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nord), whether that course is founded on custom or on 
positive law. 

779. We shall- endeavour to teach the vessels, according 
to the best of our ability, what are their duties ; how they 
are to behave towards each other in traversing the sea ; and 
to distinguish those of positive enactment by reference to 
the British Mercantile Code, in the manner already indicated, 
and by reference to any other municipal laws. Mercantile 
codes, in making particular rules for sailing, do not exone- 
rate the ship, her owner, her master, or crew, from the con- 
sequence of any neglect to carry lights or signals, or of any 
neglect of keeping a proper look-out, or of the neglect of 
any precaution required by the ordinary practice of seamen, 
or by the circumstances of the case. This principle is enun- 
ciated in the English law. 3 M. S. A. 20. 

780. It is desirable to preface the directions as to the 
courses which ships are bound to pursue by the defiuition of 
a few terms of frequent occurrence, and to point out some 
preliminary precautions. 

jPrtf^, or with the wind free. — A ship is free when she has 
such command of the wind as to be able to regulate and 
vary her course. 

A steamer, when unincumbered, being capable of regula- 
ting her course without the aid of, or in defiance of, ordinary 
wind, is regarded as free ; but she is not free when she has 
a vessel in tow. Arthur. Kingston by Sea. 

Close-hauled is a general expression indicating that the 
ship is sailing so near upon the wind, that she would incur 
the danger of losing her command if she went nearer ; not 
hauled so close upon the wind that she cannot go nearer. 
(Chadwick v. City of Dublin. Halcyon.) Some vessels 
can sail nearer the wind than others, in general within 
about six points. In this position her sails are extended 
sideways. 

In Stays, — A ship is in stays when she is unable to make 
the wind available for her progress. To stay her is to 
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arrange the sails and move the rudder so as to bring her 
head to the direction of the wind, in order to get her on a 
new tack ; and she is said to miss stays when her head will 
not come in that direction. 

In Irons, — A vessel is in irons when, by reason of the posi- 
tion into which her sails have been brought, her bad condi- 
tion, or any other embarrassment, she is unable to obey her 
helm. 

Command. — A vessel is in command when she is ready 
to do her duty, and she is bound to maintain herself in that 
condition as much as practicable, especially when in the 
track of other vessels. Whenever there is greater danger, 
as in fog or darkness, this obligation is more imperative. 
Orion. Corinthian. 

Qive Way. — We use this expression instead of (3 M. S. A.) 
" keep out of the way of another in the best practicable man- 
ner, whether by starboarding or porting, by dropping astern, 
by slacking speed, stopping, reversing the engines, or any 
other convenient method." Attempting to cross under the 
bows of another vessel is not giving way to her. 3 M. S. A. 
15. Dumfries. Vestal. 

Meeting — Is used with reference to two vessels advancing 
so as to meet end on, or nearly end on ; that is, in such direc- 
tions towards each other, that if each continued her course 
they would be in danger of striking each other's bows, or 
passing so near side by side as to strike or become en- 
tangled. 3 M. S. A., art. 11. Chancellor. Maddox v. Fisher. 
Inflexible. 

781. Steameb. — A steamer under canvas only, her sails 
spread, her engines inactive, is to be treated as an ordinary 
sailing-vessel. -She is regarded as a steamer when her en- 
gines are in action, whether her sails are furled or spread. In 
that state she is, in law, free, as her course is controlled by 
her engines ; in that condition she is bound to give way in 
all respects as a sailing-vessel with the wind free. 1 M. S. A". 
296. Madox v. Fisher. Independence. 
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782. But a steamer towing another Tessel is not only 
not free as to the wind, but is in a position of greater 
danger than a sailing-ship unencumbered; she, with the 
vessel in tow, must be regarded as one long ship, and 
Avoided as such. The statute prescribes a peculiar night- 
signal (743). In the daytime, if the vessel in tow is under 
bare poles, it is of course sufficiently obvious that she is 
drawn by the steamer ; but if she is under sail, one or both 
ought to exhibit some unmistakable sign of being linked 
together, and affected by their reciprocal movements. Clea- 
don. Emperor. Duke of Sussex. Ticonderoga. 

783. When towing a ship under sail, the steamer is con- 
trolled by the sailer, and through her movements affected 
by the wind. The sailer is bound to observe the directions of 
the statute, as if unconnected with the steamer. (1 M. S. A. 
297.) Their movements must correspond. So when the sails 
of the vessel in tow are furled, she must obey the move- 
ments, and be regarded as a prolongation of the steamer. 
They crawl, like the serpent of Midgard, over the waters ; 
beware of the lofty crest, and beware of the submerged 
spine. 

784. Under all circumstances the steamer must act with 
caution; her responsibility is measured by her power to 
injure, and the control which she possesses over that power. 
She must cautiously observe the precise course and progress 
of every vessel likely to cross or wander into her path, espe- 
cially the close-hauled and the helpless ; she must slacken 
her speed, and stop, and back, and exert every faculty, and 
employ every manoeuvre to avoid the injury her tremendous 
impulse would cause. When she intends to bring-up, and 
the more so when she intends to veer round, to anchor, she 
must, like a sailer throwing herself out of command, survey 
well her intended situation, approach gently, and take pos- 
session of it with care. James Watt. Imperador. Ceres. 

785. An unencumbered steamer must give way when she 
and a sailing-ship are proceeding in such directions as to 
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involve risk of collision. She must slacken her speed or 
stop, or, if necessary, reverse her course. The language of 
the Act is (3 M. S. A., art. 16), — " If two ships, one of which 
is a sailing-ship, and the other a steam-ship, are proceeding 
in such directions as to involve risk of collision, the steaof- 
ship shall keep oat of the way of the sailing-ship." 

786. A vessel which, hy signal or other indication, directs 
another to pursue a particular course, thereby intimates 
that she has the power, and is sufficiently under command 
to perform the evolution accordant with the course which 
she directs the other to pursue, and is, under ordinary 
circumstances, responsible for the consequences. Carolus. 
Ulster. 

787. A vessel is not excused the non-performance of one 
duty because she is occupied in another, which she ought 
to have previously performed ; she is not excused an omis- 
sion to port in due time because she is reefing her sails, to 
establish that state of command in which she ought to have 
maintained herself Blenheim. 

788. As a vessel in going about is not under .command, she 
is not bound to place herself in that predicament, except 
when necessary ; hence the privileges of the vessel close- 
hauled. And when she has occasion to go about, she must 
observe the utmost caution, and keep a sufficient look-out 
and observation to see that the manoeuvre does not expose 
herself or others to danger. Chadwick v. Dublin. Cla- 
rence. 

789. When it is the duty of one vessel to give way, it is 
the duty of the other to keep her course. The words of the 
Act (3 M. S. A., art. 18) are — " Where, by the above rules, 
one of two ships is to keep out of the way, the other shall 
keep her course, subject to the qualifications contained in 
the 19th Article." This article refers to imminent danger, 
and will be found in a subsequent page. 

790. Speed. — In the open sea, in the broad light of day, 
when there are no ships in danger, and she is safe from the 
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storm and the tempest, the sailer may spread wide her caD- 
vas, and the steamer may strain the strength of her engines. 
They may race, like the Wild Pigeon, the John Gilpin, 
the Flying Fish, and the Trade- Wind, from New York to 
California. (See Maury, Physical Geography, 338.) They 
may lay on their speed; they may tack; they may douhle ; 
they may try all their skill, all their canvas, and every ma- 
ncBuvre. But whenever there is danger, or the suspicion 
of danger, they must be held well in command. In the fog 
and the haze, and the darkness of night, sail slowly and 
cautiously, and watch well the lights and the signals. Ee- 
member the narrow passages, and the rivers frequented by 
all descriptions of ships ; remember the fishing-grounds, and 
the bays where vessels may lie at anchor. Travel cautiously 
and slowly in those regions. You may not damage the 
ships or the boats or the nets with impunity. Sail not in 
such places in darkness at ten knots an hour, or so fast as 
not to see the lights of the fishing-boats in time to avoid 
them. You may not travel even at the full speed allowed 
hy the regulations of a river, if while you are travelling 
such speed is attended with danger. (Orion. Corinthian. 
Prince of Wales. Leander. Virgil. Despatch. Pepper- 
rell. Batavier.) The Act (3 M. S. A., art. 16) is as 
follows : — " Every steam-ship when approaching another 
ship so as to involve risk of collision, shaU slacken her speed, 
or, if necessary, stop and reverse ; and every steam-ship 
shall, when in a fog, go at a moderate speed." It matters 
not what contract she bears, whether for private or public 
(even the Mail) service, she is not by such contract, how- 
ever stringent, justified in exposing others to peril. Vivid. 

791. Ships meeting. — When two vessels are proceeding 
in such directions as to meet if their courses are continued — 

If both have the wind free, both must port. The Act omits 
the qualification, and is in these words (3 M. S. A., art. 11): 
— " If two sailing-ships are meeting end on, so as to involve 
risk of collision, the helms of both shall be put to port, so 
that each may pass on the port side of the other." 
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792. Kboth are steamers, both must port. The words are 
(3 M. S. A., art. 13) : — " If two ships under steam are meetp 
ing end on, or nearly end on, so as to involve risk of col- 
lision, the helms of both shall be put to port, so that each 
may pass on the port-side of the other." 

But article 19 introduces this qualification (3 M. S. A., 
art. 19) : — " In obeying and construing these rules, due 
regard must be had to all dangers of navigation, and due 
regard must also be had to any special circumstances which 
may exist in any particular case, rendering a departure 
from the above rules necessary in order to avoid immediate 
danger." 

793. Cbossing. — Two sailing-ships proceeding in such 
directions as to cross each other's path, and to incur risk 
of collision if their courses were continued : — 

If both have the wind on the same side, or if one has the 
the wind aft, the windward vessel gives way. (3 M. S. A., 
art. 12.) If they have the wind on different sides, she who 
has the wind on the port-side, if free, gives way ; if she is 
close-hauled, and the other free, she keeps her course, and 
the free ship gives way. 3 M. S. A., art. 12. 

Of two steamers under any of those circumstances, she who 
has the other on her own starboard-side gives way. (3 M. S. A., 
art. 14.) The language of the Act is (3 M. S. A., art. 12): 
— " When two sailing-ships are crossing so as to involve 
risk of collision, then, if they have the wind on different 
sides, the ship with the wind on the port-side shall keep 
^out of the way of the ship with the wind on the starboard- 
side, except in the case in which the ship with the wind on 
the port-side is close-hauled, and the other ship free, in 
which case the latter ship shall keep out of the way ; but 
if they have the wind on the same side, or if one of them 
has the wind afb, the ship which is to windward shall keep 
out of the way of the ship which is to leeward." Article 
14: — "If two ships under steam are crossing so as to 
involve risk of collision, the ship which has the other 

p 
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on her own starboard-side shall keep out of the way of the 
other." 

794. OvEBTAKiNG. — Any ship overtaking another must 
give way to her. The words of the Act (3 M. S. A., art. 17) 
are : — " Every vessel overtaking any other vessel shall keep 
out of the way of the said last-mentioned vessel." If a vessel 
ahead indicates her intention to take a particular course, a 
vessel coming behind her must assume that she is able to, 
and will take that course, and perform any necessary evolu- 
tion, until she shall have unmistakably shown that she 
is incapable of taking it, or has changed her intention. 
Ulster. 

795. Peculiak Mode op Navigating. — Whoever enters 
upon any peculiar or unusual mode of navigating or con- 
ducting his ship, involving danger to others, is responsible 
for the consequences. Hope. 

796. The directions contained in the Act as to sailing 
are obligatory upon all British vessels with reference to 
each other. (3 M. S. A., art. 58.) The qualification con- 
tained in the 19th article will apply to their conduct 
with regard to foreign vessels, in any case in which the 
sailing directions may vary from the general rules of the 
sea, or from any particular law which a foreign vessel may 
be bound to observe. It would also apply to any embar- 
rassment which might arise between British vessels, in case 
of either being mistaken for a foreigner, and the mistake 
leading to the observance of a different rule. Araxes. 

797. As a general rule, a vessel which has the wind free 
must give way to one close-hauled. No vessel is unneces- 
sarily to put herself out of command. Chancellor. Sally. 
Eclipse and Saxonia. 

798. When both vessels are close-hauled, she on the 
starboard tack keeps her course, she on the port tack gives 
way. Tecla Carmen. North American. Hope v. Jacob* 
Seringapatam. Flint. Mary Stuart. 

799. In broad daylight, or a clear night, there is little 
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difficulty in observing the courses of other ships ; the diffi- 
culty is in darkness, when their direction can be gathered 
only from the appearance and movement of the lights. But 
it is difficult to lay down any specific rules, and each case 
which has been decided is so much affected by distance, 
suddenness of appearance, and the conduct of the parties 
in each of the ships, as to afford little assistance for the 
consideration of any other case. 

800. Naeeow Channel. — A steamer navigating a nar- 
row channel was required, so far as practicable and consistent 
with safety^ to keep that side of the fairway or mid-channel 
as lay on her starboard. (1 M. S. A., 297. Panther.) It was 
decided that while keeping on that side of the fairway she was 
bound to observe the prescribed rule with reference to any 
vessel coming in an opposite direction. (Smith v. Yass.) That 
section has been repealed. 3 M. S. A. 4. 

801. Time. — ^A vessel seeing another approaching in such 
a direction as to meet her must obey the rules as to porting, 
whenever and as soon as it is necessary to avoid any proba- 
bility of danger (Viking. Panther), whenever there is any 
reasonable doubt. (Bob Roy. Union v. Panther.) A steamer 
seeing a sailing-vessel approaching two points on the star- 
board bow was held bound to port. (Beehive. Cleopatra.) 
A ship seeing the red light three points on the starboard 
bow was held bound to port. (Mangerton. Sylph.) But a ship 
is not bound to port immediately on seeing another a long 
way off, 01^ so long as she sees the green light of another 
broad (three or four points) on her starboard bow. (Emma. 
Ericson. Bothnia.) And ships are not bound to port while 
it is manifest that they may pass with safety, keeping their 
courses. Colne. Inflexible. 

802. If the ship, from her improper condition, or the mis- 
management of her master or crew, will not obey the helm 
in due time, she is responsible for the consequences ; but she 
is hot responsible for an injury arising from the helm being 
in such a state that it cannot be ported, or from her incapa- 

p 2 
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city to obey it, if such condition is produced by an inevita- 
ble accident, or by circumstances over which her owners and 
master have no control. Blenheim. 

803. Depabtuee feom Eules. — The supreme law of 
the sea, to which every rule is subordinate, allows the ship at 
all hazards to avoid destruction, to save herself; the next 
law in order is, that she inflict no injury, or as little as pos- 
sible, on others. The rules prescribed by the maritime and 
municipal laws are alike addressed to these purposes, but 
not applicable to every emergency. When, from any cause 
whatever, a course different from that prescribed by the le- 
gislature is necessary to avoid instant collision, or to di- 
minish the violence of the shock, it is the duty of the mari- 
ner to adopt it, although his own previous omission to ob- 
serve the prescribed rule had brought the vessels into the 
dangerous predicament. It is obvious that he who pleads 
such necessity as an excuse for not obeying the law must 
maintain that plea by satisfactory evidence. (Orion. Medora. 
Eden. Superior. Glanmore.) If the second breach of the 
rule should obviate or alleviate the injury, which the first, if 
persisted in, would have occasioned, the offender has the ad- 
vantage ; inasmuch as he is liable only to the extent of the 
danger actually occasioned. Provision is made for deviation 
from the rules by 8 M. S. A., art. 19 (792). 

804. Although local custom or usage does not otherwise 
afford an excuse for disobeying the prescriptions of the legis- 
lature, yet in cases of emergency it may afford a useful rule. 
The one acting upon it may have occasioned the embarrass- 
ment, from which, by pursuing it, both may escape ; so where 
the course directed by law cannot be pursued with safety, one 
vessel by adopting the customary course may indicate to the 
other the method of escape. Medora. Sylph. Unity. Hand of 
Providence. 

805. If one of two ships approaching so as to meet is 
guilty of delay in porting, and the other may reasonably ex- 
pect to escape immediate danger by starboarding, she is jus- 
tified in the attempt. Joseph. 
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806. It is the duty of every ship in danger of collision 
with another, to obviate it by every proper expedient, to waive 
her right of way (Aj^hur) ; if small, to give way to thafc 
which is larger (La Plata). A steamer should stop her en« 
gines and reverse her course, if by such means even the vio- 
lence of the impact might be diminished. Medora. 

807. And when a collision has happened, it is not only the 
duty of the vessel which has struck another to stop and see 
to the safety of the stricken vessel (Despatch), but it is the 
duty of whichever of the vessels is most capable of doing 
so, to render assistance to the other. We shall mention a 
provision of the Merchant Shipping Act on the subject. 3 M. 
S. A. 33. 

808. Akchobuto. — A ship coming to anchor must not 
take a foul berth ; she must assume a proper situation, with, so 
far as practicable, such a space around her that she may not 
swing against another. She must anchor herself securely, 
so as not under ordinary circumstances to be drifted away* 
And if she should be drifted down the tide or driven by 
the wind across it, she must put out another anchor, and 
exert all her means and skill to obviate collision. Telegraph. 
Northampton. 

809. Fishing-boats lying on their fishing-gronnds are re« 
garded as vessels at anchor (Good Intent v. Napoleon), and 
are not to be unnecessarily disturbed in their vocation, or 
forced to abandon their lines, by the passing vessels. Colum- 
bus. Good Samaritan. 

810. But ships at anchor, and fishing-boats lying on their 
grounds, must exhibit the prescribed lights, or they become 
responsible for any damage which their neglect may occasion* 
Telegraph. James. 

811. Ship-launch. — Due notice must be given of the 
time and place of a ship-launch, and a proper look-out mast 
be kept, if there is a customary notice, that should be given, 
and whatever further notice would be reasonably required to 
apprise strangers who might not be aware of the custom. 
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On the other hand, it is the dntj of every ship navigating 
a river to keep a good look-out, and to pay attention to such 
notice, and any other information he may receiye. Blenham. 
Alcock V. Doxford. Yiana. 

* 812. Obstbitction. — Mere obstruction may occasion in- 
jury by forcing a vessel into danger, or may only cause delay, 
or may occasion both damage and delay. Whoever wilfuUy, 
without lawful authority, obstructs a navigable channel, is 
responsible for the delay which his conduct may occasion, or 
the injury which it may inflict. 

813. The owner of a sunken vessel, so long as he retains 
control over it, is bound to indicate its position by a buoy or 
other well-known sign. It is not sufficient that a man should 
shout to those who are passing near it, — they might not un- 
derstand the signal. (Brown v. Mallet. King v. Watts.) But 
he is at liberty to abandon it as lost and shipwrecked, and 
on doing so he ceases to be accountable to society for the 
consequences of the common, and to him grievous, calamity. 
The relics become part of the common perils of the sea. 
Columbus. White v. Crisp. 

• 814. Pilots. — The institution of pilots is almost universal ; 
originating in many places with fishermen and wanderers in 
canoes volunteering such information as they could impart 
to the strange vessel. The requisitions of navigation have 
bred on almost every coast a hardy, adventurous, intelligent, 
and skilful race, to whom the most accomplished and ex- 
perienced mariners often find it prudent to entrust their 
ship, their fortunes, and their lives. 

815. The race of pilots having become established and use- 
ful, and being ready for service, acquire, in respect of that 
readiness in case of need, an imperfect right to compensa- 
tion, and an inchoate title to be employed. The authorities 
of each locality in earlier periods instituted their own 
usages or bye-laws, of which they required observance by 
all vessels entering their ports, and reasonably required that 
their authorized pilots should be employed, or paid a reason- 
able compensation if unemployed. 
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816. Higher authorities gradually interfered, and ulti- 
mately in most countries the governments have interposed 
to determine, — in general by means of properly constituted 
associations, possessing great knowledge of maritime affws, 
and exigencies, — the qualifications and credentials of pilots, 
the obligation and terms of their employment, and the extent 
of their authority, power, and responsibility when employed. 

817. In some marine districts there are na licensed pi- 
Iqts, but hardy boatmen still undertake the duty of pilot- 
ing ships. They however are not pilots in the view of the 
law. Kegulations for the qualification, rules for the conduct, 
and laws for the government and correction of classes of 
men to whom so much is confided, and chosen from races 
naturally of a bold and wild nature, are necessarily established 
in all mercantile nations, and are generally to a considerable 
extent local. The examination of this subject is beyond the 
objects of the present work ; we may mention that in Britain 
it is to a considerable extent dealt with by the general 
Pilotage Act, the fifth part of the Merchant Shipping Act, 
which is expressly confined to the United Kingdom, and the 
Merchant Shipping Acts Amendment Act, 1862. 

818. It is necessary that the mariner should know 
where to find the pilot, and how to distinguish his boat 
from that of others, and that the names and numbers 
should not be concealed. 1 M. S. A. 346. 

819. The British pilot boat is black, painted or tarred out- 
side, except the names and numbers, or of such other distin- 
guishing colour or colours as may be directed by the district 
pilotage authorities, with the consent of the Board of 
Trade. 

On her stern, the name of her owner and of the port to 
which she belongs are painted in white letters, at least one 
inch broad, and three inches long, and on each bow the 
number of her licence. 

When afloat, she bears at the masthead, or on a sprit or 
staff, or in some equally conspicuous situation, a flag of 



216 EIGHTS AND LAWS OF NAVIOATIOX. 

large dimensions compared with her size, and of two colours, 
— the upper horizontal half white, the lower red. 

Her master is liahle to a penalty of £20 for the neglect 
of these characteristics, or for not keeping his flag dean, or 
the names and numbers exhibited. 1 M. S. A. 346. 

820. The mariner navigating certain areas of the sea is 
compelled bj the municipal law, or by local usage, to em- 
ploy a licensed pilot. In other places there are pilots ready 
whom he may or not in his option employ. 

821. In places where the employment of a pilot is as a 
general rule obligatory, there are various exceptions, more 
frequently in favour of persons presumed from their habits 
to be familiar with the navigation of that coast. 

822. When the mariner is not under a legal obligation to 
employ a pilot, whether it be because he is beyond the area 
of the pilotage, or because he is exempted by the law from 
that obligation, he is of course at liberty to engage the as- 
sistance of any persons he may find possessed of the know- 
ledge requisite to aid him in his voyage ; but whether such 
persons are licensed pilots, or pilots by avocation only, or 
persons taking upon them such service occasionally, or on 
the particular occasion, they are employed as his servants, 
and he is responsible for all their neglects and misconduct 
during and within the scope of their authority. So when 
obliged to employ a pilot he is responsible for the mistakes 
of an interpreter or other assistant, although engaged at tiie 
pilot's request. Peerless. Temora. 

823. But when the law imposes upon the mariner the 
obligation of taking a pilot, and entrusting the ship to his 
skill and conduct, the better rule, though nations differ as 
to it, seems to be that which is established in England, that 
inasmuch as the law having taken the control from the 
master, and deprived the ship of whatever benefit and secu- 
rity it might have derived from his personal skill and know- 
ledge, and from the assistance of those whom he might have 
selected on his own responsibility, and for public reasons 
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put her under the management of a public officer^ she is 
not liable for his negligence or misconduct within the scope 
of his duties. (Admiral Boxer. Peerless. Castor. Ticonde- 
roga.) As to the rule in America, which seems, at least to 
some extent, to be different, Basse y. Donaldson. William- 
son V. Price. Yates v. Brown. Lord John Bussell. 

824. This rule is not part of the common law of En- 
gland, which regarded the pilot, though employed under 
compulsion, as the servant of the ship, and acting under 
the responsibility of the ship. Peerless. Annapolis v. 
Johanna. 

825. We must then very shortly speak of the obligation 
to take on board a pilot ; and as the relief of the ship from 
liability, when she is relieved, depends not only on the fact 
of having a licensed pilot on board, but on the injurious act 
being attributable to him, we must see what, under such 
circumstances, are the duties of the pilot, the public ser- 
vant, and what are the remaining duties of the master and 
other servants of the vessel. 

826. The obligation to take a pilot depends upon 'the 
municipal law of the country, which may arise out of ge- 
neral or particular customs, or out of legislative enactment. 
Such laws become part of the maritime law, inasmuch as 
their observance conduces to the general welfare of mariners 
of all nations. It is competent therefore to the municipal 
law not only to impose on foreigners visiting their waters 
obligations, in respect of pilots and pilotage, similar to those 
which it imposes on its own subjects, to be observed within 
the presidial limits, but also as to taking pilots on board at 
proper places beyond the presidial line, when about to enter 
the national waters. 

827. For these reasons the general terms of a law re- 
quiring a vessel to take a pilot, even beyond the presidial 
line, for the purpose of entering the waters within it, will 
be construed to include foreign as well as national vessels. 
Annapolis. 
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828. And general terms of exemption, applicable alike 
to English and foreigners, will comprise the foreign vessel. 
Vernon. General Screw Collierj Company v. Schurmann. 
Ann V. Presto. Annapolis v. Johanna. Maria. 

829. Whether the collision be between two foreign ships, 
or between an English ship impugnant against a foreign 
ship, or a foreign ship impugnant against an English ship, 
or between two British ships, the law as to the obligation 
to take, or exemption from taking, a pilot on board, and as 
to the non-liability of the ship for the misconduct or un- 
skilfulness of the pilot, is the same. Atlas. 

830. The exemptions from the obligation are peculiar, 
and granted by the laws of each country ; some are local, 
and conceded by the local law. We cannot describe them 
here, but wo mention one or two ; premising that the ex- 
istence of a power to license pilots in a particular locality 
does not render pilotage compulsory. Eillamey. 

831. In England vessels within the ports to which they 
belong are, with some exceptions, exempted from compul- 
sory pilotage. (6 Geo. IV. c. 126, s. 59.) So are British 
ships coming from a port north of Boulogne, carrying pas- 
sengers within the Thames. The expression, '' ships trading 
to any place in Europe north of Boulogne " (1 M. S. A. 879), 
comprises the inward as well as the outward voyage. In- 
deed, it is the description of the ship, not of the particular 
voyage. We may add that the then existing exemptions 
were continued by 1 M. S. A. 353, 354. Stettin. Killamey. 
B.V.Stanton. Temora. Earl of Auckland. Wesley. 

832. The pilotage authority can, with the consent of the 
Queen in Council, create or extend an exemption from 
compulsory pilotage (1 M. S. A. 332), but cannot create a 
new penal obligation. Earl of Auckland. 

833. The "certificate granted to the master" under 
1 M. S. A. 340, 343, must have been actually delivered to 
him, to exempt him from compulsory pilotage ; it is not 
sufficient that it was ready for him had he called for it. 
Killarney. 
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83 i. The power of the Board of Trade to grant certificates 
to masters and mates is limited to certain ships (1 M. S. A. 
354, 355), and to be valid, must describe the person who is 
the owner at the time when it is granted. Earl of Auck- 
land. 

835. The Pilot's duty is to guide the ship through the 
waters in safety to herself and others, and therefore to 
possess proper skill for that purpose. The licensed pQot is 
presumed, from examination and attested qualifications, to 
possess that skill, and to be a person who will dulj employ 
it. The ship which engages him under compulsion is there- 
fore not liable for his incompetencj or want of skill. (Lucy 
V. Ingham. Eama.) If he find on board a crew which will 
not work her, he should not proceed. (Taylor v. Harrison.) 
He has authority, in case of need, to employ a steamer to 
tow the vessel under his charge. (Eeilley v. Scott.) And 
it is his duty to select a proper anchorage (George), and 
so to anchor, if provided with the proper means, as to 
prevent the vessel drifting, or swinging against any other 
ship. Mactaggart v. Williams. 

836. "When the law requires the mariner to employ a 
pilot, it is the duty of the master, whether of a steamer or 
of a sailing-vessel, to heave-to in good time to receive him ; 
the ship is responsible for any damage which may arise to 
the pilot-boat from neglect of such duty. (Badger v, Kiel- 
mansegge.) It is not within the compass of this work to 
discuss the liability to penalties, or the rates of pilotage 
which the ship may incur for not employing, or as a com- 
pensation for the services of the pilot. 

837. After a pilot has been taken on board, the mastepv 
officers, and crew remain liable to the performance of all 
their duties as before, except such as fall within the pro- 
vince of the pilot. It is the duty of the ship to be in 
proper condition, with all requisite means for sailing, avoid- 
ing danger, and coming to anchor. (Baron Osy. Eubicon. 
Jackson v. Thompson.) And it is the duty of the master 
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to keep a proper look-out (Batavier), to cut away encumber- 
ing gear, and otherwise provide for the condition of his 
ship, and on emergency, to do whatever is necessary to 
avoid collision without awaiting the pilot's command. 

838. The master is not divested of all discretion. He 
must not interfere with the pilot in any matters which fall 
within his province, except under urgent necessity, such as 
intoxication, manifest incapacity, or a danger which the 
pilot does not observe. (Hammond v. Eoper. Peerless. 
Christiana.) It is his duty to obey the order of the pilot 
within his office, and when requisite to repeat and enforce 
it (Julia) ; even though it be a direction to steer in con- 
travention of the statute, as in taking a steamer to the port- 
side of a narrow channel, contrary to 1 M. S. A. 297, for 
the pilot may be aware of the necessity of so doing. (Argo.) 
It would be proper for the master to call the pilot's atten- 
tion to the requisition of the law, if apprehensive of in- 
fringement ; but his omission to do so would not render 
the ship responsible for the pilot's failure in duty. 

839. Until the pilot is in actual charge of the ship, and 
afterwards while he has left that charge, even temporarily, 
as to go below, the ship is liable for the neglect by the 
master, or any of the crew, even of the functions which be- 
long to the pilot. (Mobile.) And even after the pilot is on 
board, if the master employ a tug to remove the ship from 
one dock to another, she remains in his charge, and the ship 
is responsible. Borussia. 

840. Accidents are evitable or inevitable, innocent or 
attended with fault. To avoid circumlocutory phrases in 
speaking of collision, we designate the offending vessel the 
impugnant ; the other, if implicated in the offence, the op- 
pugnant ; if innocent, the aggressed. It is immaterial which 
vessel struck the other (James Watt) ; she, whose conduct 
caused the concussion, is the impugnant, the offender. 

. 841. Inevitable. — The ship has to encounter the storm 
and the tempest, the rocks and the shoals and the reefs, the 
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sweeping currents, and the yawning and raging of the sea. 
She may be hurled on the wild coast, or engulfed in tho 
' absorbing wave. Against the ocean she pleads in vain ; in 
its bottom her ruins and her precious cargo lie strewed. 
They who owned her may reclaim what they can by the 
diving-bell, and all the ingenuity of machines. But against 
the wrack of the storm and the billow there is no redress. 
Nor, if they dash ship against ship, are the helpless instru- 
ments of their fury responsible to each other. In the whirl 
of the winds, and in the rushing of the waters, each must 
strive to save herself; each by her own efforts may be saved, 
but they are helpless to aid one another. Each must strain 
her strength and exercise her skill — first, for self-preserva- 
tion; secondly, to avoid crushing her companion in distress. 
If no reasonable care was wanting to fit her and to man 
her, and to provide her with intelligence adequate to ordi- 
nary occasions, and if her capacities were put to the proof 
in constitution and skill, and, in spite of her efibrts, the 
winds or the waves make her the innocent instrument of 
destruction, the accident is inevitable ; against her there is 
no reclamation, — she has done no wrong. 

*' What dreadful noise of water in mine ears ! 
What sights of ugly death within mine eyes ! 
Methought I saw a thousand fearful wrecks ; 
A thousand men that fishes gnawed upon ; 
Wedges of gold, great anchors,. heaps of pearl. 
Inestimable stones, unvalued jewels, 
AU scattered in the bottom of the sea." — Uichard III. 

842. When there is no fault in either, when the accident 
is inevitable, when it has arisen wholly from the perils and 
dangers of the sea, neither is responsible to the other, or to 
any one, except under special contracts, with which we are 
not concerned* Each must bear the calamity which falls 
upon her under the irresistible laws of nature. 

843. Some jurists, either through a notion that there must 
have been fault somewhere, although it cannot be discovered ; 
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or that, bj imposing a rigorous responsibility, greater cau« 
tion may be induced ; or through a notion that the loss by 
a common calamity should be borne rateably among all in- 
volved, have considered that in every case of collision which 
wears the appearance of an inevitable accident, the loss 
should be endured equally among the sufferers. This seems 
to have been the principle of the ordinances of Wisby, and 
the laws of Oleron, and several European nations. But this 
doctrine does not now, at least extensively, prevail. When 
the accident is inevitable, each vessel has to bear her own 
damage, although it arise from one of the vessels extricating 
herself from danger. Yemon. Shannon. Thomley. 

844. When a vessel is rendered incapable of obeying her 
helm without any default on her part, she is not responsible 
for damage done to another. La Plata. 

845. EviTABLE accidents are such as might be avoided 
or partially obviated by adequate skill and proper precau- 
tions. The liability for such accidents, when the fault is not 
criminal, is on the ship and her owners, except when they are 
relieved from such liability by the obligation of taking a pilot. 

846. When the fault is criminal, the liability rests with 
those who are guUty. But it must be borne in mind 
that the declaration in 1 M. S. A. 299, that the damage in 
certain cases shall be deemed to be caused by the wilful de- 
fault of the person in charge of the deck, does not exempt 
the ship or the owner. Seine. (551.) 

847. Peeoautioks. — ^We have already mentioned many 
of the necessary precautions, — the outfit, manning, and con- 
dition of the vessel ; her equipment in boats, and other means 
of obviating, alleviating, and escaping from danger; the lights 
and other signals which she must provide ; the look-out, care, 
and speed with which she should traverse the waters ; the 
courses she must observe, and the circumstances which re- 
quire deviation from their observance. 

848. If she neglect any of these provisions or observances 
she is in fault, and for such neglect, in some instances, she 
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is liable to penalties, althougli no injury is occasioned by the 
omission. 

849. Where injury occurs to another, she is not liable to 
him for such omission, if it in no manner contributed to the 
injury. We shall occasionally find it convenient to use the 
expression ** injurious fault," to distinguish fault which caused 
or contributed to the injury. The expression, " collision oc- 
casioned by non-observance,'* in the Merchant Shipping Act 
(1 M. S. A. 298), means collision contributed to by non-ob- 
servance. Saisin v. Mitchell. James. Borussia. Tuffy; 
Warman. Lord Saumarez. 

850. In case of collision between two ships, it is the duty 
of the person in charge of each, so far as he can do so with- 
out danger to his own ship and crew, to render to the other 
ship, her master, crew, and passengers, such assistance as may 
be practicable, and as may be necessary, in order to save 
them from any danger caused by the collision ; and if he fail 
to do so without reasonable excuse, the collision shall, in the 
absence of proof to the contrary, be deemed to have been 
caused by his wrongful act, neglect, or default. 3 M. S. A. 
33. 

851. And in case any damage to person or property arises 
from the non-observance by any ship of any regulation made 
by or in pursuance of the Act, such damage shall be deemed 
to have been occasioned by the wilful default of the person 
in charge of the deck at the time, unless it is shown that 
circumstances made a departure from the regulation neces- 
sary. 3 M. S. A. 28. 

852. If a yessel's non-observance of any of the precautions 
in any degree contributed to the injury, she is in fault, and 
responsible, — although no skill could have obviated the col- 
lision at the moment of its occurrence. (Virgil. Hibernia. 
Unity. Vivid. Telegraph. Fairy. Darrell v. General Steam 
Navigation Company.) As one of many examples, it is not 
an excuse that the ship's chains or other furniture had acci- 
dentally got out of order, unless that accident was inevitable. 
Clutha. 
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853. The Merchant Shipping Act (3 M. S. A., art. 20), 
provides that the observance of the rules for steering and 
sailing shall not exonerate the ship, owner, master, or crew, 
from the consequences of neglect to carry lights or signals, 
or of any neglect to keep a proper look-out, or of the neg- 
lect of any precaution which may. be required by the or- 
dinary practice of seamen, or the special circumstances of 
the case. 

854. Adequacy or skill is to a considerable extent in- 
volved in the observance of those precautions which are 
prescribed as to the ship's exhibition and use of signals ; her 
look-out, care, speed, and courses ; and the talent with which 
she is kept under command, reined up, checked, and turned 
in her fast career ; with which she is managed in the whirl- 
wind, and controlled in the turbulence of the ocean. Pos- 
session of the ordinary skill required for the government of 
such a vessel by her commander, her engineers, her officers, 
her helmsman, and crew, is a duty she owes to the public : 
her deficiency in this respect is imputed to her as an offence, 
and for injury arising to others from that deficiency, she is 
responsible and bound to make compensation. But on some 
occasions when the dominion is taken from her by super- 
seding in some respects her own skill, as when she is bound 
to receive and obey a pilot, the omissions and neglect of the 
officer by whom her self-control is superseded, within the 
scope of his avocation, are not to be imputed to her, or to her 
master, her owners, or crew. 

855. In questions arising from the damage done by colli- 
sion of one ship with another, we have to deal only with 
faults which in some degree contributed to the collision ; 
all others are to be put out of consideration. For this pur- 
pose, in these cases, unless a ship is guilty of some fault 
which contributed to the collision, she is not in fault, what- 
ever her omissions or commissions may have been. 

856. When it is clear that there has been fault in both, 
but it is impossible to ascertain which Is the offender in any 
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particular, in France and England a presumption is ac- 
cepted that both were in equal fault. Abbott, 229-233. 

857. When both are in fault, the rule, arising from the 
impossibility in general of discovering which is most in fault, 
is, to add together the amounts of the common losses, and 
divide them equally between the offenders. Such is the rule 
in Hamburg, Sweden, and Eotterdam, and such is the rule 
in France (Abbott, 229-233), and such in effect is the rule 
in England, if the parties resort to a court which can apply 
it ; for that is the rule of the English Admiralty, which has 
dominion over both vessels, and is capable of this profound 
computation. The costs and expenses of both, reasonably 
incurred, are added to the aggregate, and equally divided, 
and the balance paid to the vessel which has sustained the 
greater loss. The amount of the aggregate thus estimated 
is apportioned equally against the vessels, not in proportion 
to their respective values. And the rule is applied among 
all kinds of vessels, whether sailers, steamers, foreign or 
British. (De Cock v. Farmelia. Venerable v. London Mer- 
chant. City of London. Supplies. Linda. Arthur. Sylph. 
Hay V. Le Neve. Swanland.) But if costs have been im- 
properly incurred by either, the court will disallow so much 

of them as it thinks right in ascertaining the amount to be 
apportioned. Sinus. 

858. If however the injurious fault of both ships is in dis- 
obeying the rules prescribed by the statute as to lights qr 
other signals, or the directions for sailing, when such ships 
are subject to those rules, neither can recover any part of 
her loss in a British court. If the injurious fault of one 
of such ships is in such disobedience, she cannot recover, but 
is liable to pay half the loss which the other has sustained, 
and half her costs. (Wansfell. Ulysses. Prompt. James. 
Aliwal. Aurora.) Thus, if the omission to fix the light in 
the proper place contributed to the collision, the offending 
ship cannot recover, although she bears a light in a con- 
spicuous station. Whittel v. Crawford. 
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859. The cargo is not involved in the liability for damage 
done to another ship. Tlie owner of it is not liable to com- 
pensate the injured vessel for any portion of her losses, whe- 
ther the ship which carried it was guilty or innocent. Of 
course, the owner of the cargo has no claim against an inno- 
cent vessel injured in the collision ; but when both ships are 
guilty, he is entitled to recover half his loss from the other 
offender, although the fault of the ship which carried the 
goods was a breach of the statutory provisions. (Milan.) 
His remedy against the owner of the vessel freighted with 
his cargo depends on relations and contracts foreign to this 
treatise. 

860. But the Common Law Courts of England are inca- 
pable of so much arithmetic, or of bringing the two sums to- 
gether. It looks like giving damages to the defendant, who, 
in this process of addition and division and subtraction, 
might chance to be entitled to the balance. Therefore the 
Common Law Court holds, that if the plaintiff's vessel was 
guilty of injurious fault, he cannot recover; subject to some 
question, whether, if her fault was so slight in comparison to 
that of the defendant's vessel, as to leave the balance of in- 
jury greatly in his favour, he ought not to be permitted to 
obtain such damages as a jury, on comparison of their delin- 
quencies and losses, might think it just to award. (Dowell 
V. General Steam Navigation Company. Arthur. Dodson 
V. Dendy. Eaisin v. Mitchell.) We however advise the 
much injured vessel to seek refuge in the Admiralty, where 
her remedy is more certain. 

861. To relieve the ship from liability by reason of the 
employment of a pilot, it is necessary to show that the in- 
jurious act was done by, or under the order of, a pilot. 
(Schwalbe. Admiral Boxer.) And although the injury was 
occasioned partly by the faidt of the pilot, if the master, the 
crew, or the ship was also in fault, the ship is responsible. 
Diana. Christiana. Mobile. De Caen. Massachusetts. 
Batavier. 
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862. There are reciprocal duties between the towing 
steamer and her companion. The steamer is the hireling, 
the servant, and bound to obey, and the tow is liable for 
even her negligence in obedience to lawful commands. The 
contract of towage involves an engagement bj each for the 
exercise of reciprocal care and caution. Although neither 
is responsible to the other for injury occasioned by the perils 
of the sea, or by the improvident act of the one, which would 
have been innocuous but for the improvidence of the other ; 
yet if the damage is occasioned by the misconduct of the 
one, as the tow crowding too much sail, she is responsible, 
although no injury would have been occasioned but for the 
tempestuousness of the weather. Julia. 

863. Although the steamer is a hireling, she is not bound 
to obey a command of the tow which would bring her into 
danger, and she is entitled to cast her companion loose 
when necessary for self-preservation. (Annapolis and Golden 
Light.) The very movement which might put her in safety 
might put her companion in peril. She must, when prac- 
ticable, avoid such movement ; but when it is impracticable 
otherwise to avoid the danger, she should release her com- 
panion, that each may shifb for herself. Kingston-by-Sea. 
Arthur Gordon. 

864. When towing a ship under sail, the steamer is under 
the government of, or controlled by, the movements of the 
ship she is towing, and affected by the wind and the weather. 
The sailer is to a great extent responsible for the move- 
ments of the steamer, but not for the steamer's particular 
misconduct. She is bound to observe the special directions 
of the law (1 M. S. A. 297) as if unconnected with the 
steamer. But when her sails are fiirled, and she has re- 
signed herself to the guidance of the steamer, the responsi- 
bilities are reversed. In each case, each has her peculiar 
duty ; but in the latter the steamer governs the course, the 
sailer must implicitly follow. Cleadon. Emperor. Duke of 
Sussex. Ticonderoga. Eingston-by-Sea. Arthur Gordon. 

q2 
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Porbes. Melampus. Helena. Unity. Hand of Providence. 
La Plata. 

865. Pbesumptioits as to fault.-— These are for the 
most part founded on rational conclusions from the state and 
circumstances in which the vessels are proved to have been^ 
when there is a want of sufficient other evidence, or the evi- 
dence is in such a state of conflict as not to be entitled to 
consideration. Some of these presumptions have been arbi- 
trarily established by the accepted maritime law, others by 
national or local customs, and others by legislative autho- 
rity. 

866. The following judicial presumptions may be recog- 
nized as reasonable in cases of collision: — As between two 
vessels entering or leaving a port, that which arrived last is 
guilty ; she ought to have allowed the other to precede her. 

Between two vessels meeting, the smaller is guilty; she 
ought to give way. 

Between a vessel going out of harbour and one coming 
in, the vessel going out is guilty ; she ought to give way. 
The presumption is against a ship which sails at night, 
and of course against a ship which puts forth in a fog. 
The law of Erance is said to have adopted these pre- 
sumptions in the absence of contravening proof. Abbott, 
238. Emerigon, Traite des Assurances, c. 12, s. 4. Pardessus, 
Cours de Droit commercial, iii. 90. 

867. If a ship under weigh run into a vessel at anchor, 
she is presumed to be the aggressor. Peerless. Annapolis. 
George. 

868. The Legislature of England has introduced an arbi- 
trary but rational presumption, that either of the ships in- 
volved in a collision which neglects to afford such assistance 
as she can render to the other, shall be regarded, in the ab- 
sence of proof to the contrary, as the aggressor. 3 M. S. A. 
33 (900). 

860. It must be presumed that a ship, which has in all 
other respects done her duty, has kept a proper look-out ; 
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that is, such as, having regard to the state of the tide, the 
river, and number of shipping, her own speed, the state of 
the weather, darkness, fog, tempest, and other circumstances 
involving greater or less vigilance and caution, was reason- 
ably sufficient to obviate danger. Panther. Trident. 

870. It must be presumed that a steamer, which, going ten 
knots an hour on a clear though dark night, did not observe 
the light of a lantern over her starboard bow in time to 
avoid collision with the approaching vessel which bore it, 
had neglected her look-out. Ericson. 

871. If it appear that the coUision was occasioned bj the 
non-observance of any regulation made by or in pursuance of 
the Act, the ship by which such regulation has been infringed 
is to be deemed in fault, unless it is shown that circumstan-* 
ces rendered the departure from the regulation necessary. (3 
M. S. A. 29.) The absence of the proper lights, or their ab- 
sence from the proper place, or their deficiency in bright- 
ness, warrants a presumption that the collision arose from 
the delinquency of the vessel. (Juliana.) But the brightness 
of the night may raise a counter-presumption against the suf- 
ficiency of the look-out. If the vessel, negligent as to her 
lights, was seen by the impugnant, she is excused, for in 
such case her negligence did not contribute to the collision. 
Telegraph. Livingstone. 

872. Damage dibeot. — The value of the injured vessel 
is her market-price at the time of the accident. If the loss 
is total, that is allowed. The best evidence of her value is the 
opinion of competent persons acquainted with her before 
the injury ; next, the opinion of persons generally conversant 
with shipping ; the next, but inferior, her original cost and 
the expense of repairs. Clyde. Ironmaster. 

873. If she is abandoned or irreparable, or the damage 
exceed her value, or if she is justifiably sold by her master 
abroad, her owner is allowed the full value, less the proceeds 
of the sale of what of her remained. South Sea, Eugenie. 

874. If the injury is partial, she is allowed the value of 
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all things entirely lost and not replaced. A fishing-smack 
is allowed the vtdue of her fish lost. (Wanderer.) She is al- 
lowed the expense of necessary repairs and refitting for sea, 
without deduction for the improvement of her condition by 
such repairs. (Pactolus. Clyde.) But the expense is the net 
amount after deducting such discount as is usually allowed 
on payment at the time, if the amount of damage is ready. 
Inflexible. 

875. The damage includes the salvage expenses, to which 
the aggressed is subject, and the costs of an action against her 
to recover the salvage at least, unless the claim was exceed- 
ingly moderate ; for the amount allowed in such cases is so 
speculative as to excuse a prudent man's making a tender. 

• Linda. Legatus. But see Tindall v. Bell. 

876. The damage includes towage rendered necessary by 
the collision, and the court will not speculate as to whether 
towage would probably have been incurred had the accident 
not happened. (Inflexible.) It also includes the expenses 
of her detention, and any peculiar expenses to which she 
was subject by necessity or usage, as on account of the de- 
tention of the officers and Lasdkr crew of an Indian trader. 
It also includes a reasonable compensation for non-employ- 
ment during repair, — that is, for the profit which it may be 
reasonably presumed that she would have made, but not 
mere speculative profits. Inflexible. Levin Lark. South 
Sea. 

877. The Admiralty gives sailors who have lost their 
clothes a separate right and remedy for compensation. The 
lost articles are generally estimated at two- thirds of their 
price when new. Cumberland. 

878. Damage, Consequential. — The injured ship is en- 
titled not only to compensation for the damage which she 
has sustained directly from the collision, but also for damage 
which has arisen to her from her crippled condition, render- 
ing her less capable of escaping additional injury, as from 
being deserted by her crew through reasonable apprehen- 
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sion of their lives, or from her being driven against, and 
occasioning damage to, another vessel. It may be mentioned 
that such third vessel might seek her remedy either against 
the direct or original impugnant. Blenheim. Linda. Pen- 
sher. Lyra v. Venus. 

879. Accidents, Notice of. — The owner is bound, un- 
der a penalty of £50, to give notice to the Board of 
Trade of the apprehended loss of a steam-ship. (1 M. S. 
A. 327.) And he is bound, under a penalty of £30, within 
twenty-four hours, or as soon as possible, to make a report to 
that Board of any accident to a steam-ship, containing 
the name of the ship, the port to which she belongs, and 
the occasion of the accident. 1 M. S. A. 327. 

880. An entry of every collision must be made in the 
official log, and signed by the master and mate or one of the 
crew, under a penalty of £20. 1 M. S. A. 328. 

881. Liability op Ship aitd Owiteb. — On the general 
principle that a man is liable for the negb'gence and some 
of the defaults of his servant, to whom he has entrusted 
the management of any, especially a dangerous machine, 
which might by such negligence or fault inflict an injury 
upon others, the ship-owner is responsible for damage oc- 
casioned by the mismanagement of his ship. The principle 
is founded in reason, inasmuch as it is his duty to take 
care that a machine which, incautiously used, may occasion 
loss to others, should be entrusted only to the charge of per- 
sons possessing sufficient discretion and skill to avoid all in- 
conveniences, which are not with reasonable care and ability 
inevitable. 

882. It is foreign to the subject of navigating the waters 
to enter into the question of liability of the owners, or the 
masters, or crews of ships, either for criminal conduct or on 
their private contracts. "We confine ourselves to those lia- 
bilities which the ship and her owners, as such, incur in con- 
sequence of her conduct on the waters, liabilities repre- 
sented by the ship. 
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883. But it may be proper to repeat that the ship is not 
responsible for the criminal act of the master or crew in 
wilfully making her an instrument of mischief Certain 
liabilities of a criminal character will have to be considered, 
under the titles of slavery, smuggling, piracy, and war. 

884. The ship, then, is not responsible for the wilful, 
malicious act of the master beyond the scope of his au- 
thority, as in wilfully running into another vessel. Ida. 
Druid. Seine. 

885. A ship is not liable for an act done in obedience 
to the command of a superior authority which she is bound 
to obey. She is not liable for a collision occasioned by the 
master's act in obedience to an order of an officer of the 
government whom she is by contract with the government 
bound to obey ; as by hanging on upon her warp under the 
order of the Captain of a Queen's ship, or by acting in obe- 
dience to the orders of the Dockmaster in going into dock. 
(Sultanea. Bilboa.) The responsibility is with the officer who 
issued the command. 

886. "We have already spoken in detail of the extent of 
her exemption from liability in obeying the orders of a pilot 
whom she is bound to receive. 

887. The owner of a British ship is wholly exempted from 
loss or damage which may happen without his actual fault 
or privity : — 1. By destruction or injury through fire of any 
goods on board his ship. 2. By robbery, embezzlement, 
making away with or secreting any gold, silver, watches, 
jewels, diamonds, or other precious stores on board his ship ; 
unless the owner or shipper at the time of shipping insert 
in his bills of lading, or otherwise declare in writing to the 
master or owner, the true nature or value of such articles. 
1 M. S. A. 502. 

888. The ship is liable for the negligent conduct of any 
other agent to whom she is confided, as well as for the neg- 
ligences of her master or officer in command. (Ruby 
Queen.) And she is liable whether she remains under the 
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control of her owners, or is transferred to the control of 
others, bj a charterpart j, making the charterers owners for 
.the time. Ticonderoga. Eenton v. Dublin Steam Packet 
Company. 

889. A ship of war is responsible as a merchant ship, but 
she is discharged from the custody of the court, being always 
in the custody of the sovereign. In England, the course is 
that the Lords of the Admiralty direct an appearance for de- 
fence of the action, restoring, by act of justice, the suitor 
to as good a position as if he had the ship in arrest. 
Athol. Leila. Eesolute. 

890. The ship continues liable, notwithstanding her as- 
signment, after collision, and even after judgment at law 
recovered against her former owner. 

891. Lite, Loss or. — Neither the law of the sea, nor the 
common law of England, give any compensation for the loss 
of life by mismanagement of a ship. (Cope v. Doherty.) 
But compensation is given with reference to such loss oc- 
curring in British waters (1 M. S. A. 504), whether the 
ship be foreign or British. It is also given in respect of 
such loss occurring in a British ship by collision with a 
British ship on the open sea, and in cases in which any 
foreign country shall have intimated to the British Crown 
its acquiescence in such law, in respect of such loss oc- 
curring by collision between foreign ships of that country, 
or a foreign ship of that country and a British ship on the 
open sea. 3 M. S. A. 58. 

892. Measure of Liability. — By the generally ac- 
cepted law of the sea, the liability of the owner for da- 
mage occasioned by the vessel's misconduct is limited only 
by the amount of the injury she inflicts, and the costs of 
compelling him to make compensation. Cope v. Doherty. 
Wild Eanger. 

893. Limitation of Liability. — The policy of com- 
merce has induced most nations to prescribe limits to such 
liability where the owner has not personally been guilty of 
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negligence or fault. This limitation is of comparatively 
modem origin ; it does not appear to have found place in 
the Ehodian or the Boman law, or in the laws of Oleron, 
Wisby, and the Hanse. It was first adopted by Holland, 
next by France, afterwards by Botterdam. It was intro- 
duced into this country in 1734, by the statute 7 Gteo, II. 
c. 15 (Abbott, 394, 396) ; since which it has undergone 
various modifications, the last of which was made in 1862. 

894. According to the law of Britain, the owner, except 
under particular circumstances, is not liable for damage be* 
yond the value of his ofiending vessel and the freight. But 
it must excite the smile of the jurist unfamiliar with the 
constitution of English tribunals, to observe the roundabout 
way and expensive friction by which he is to obtain the 
benefit of that immunity. 

895. The common-law court cannot directly touch the 
offending ship, but gives damages for the injury arising 
from collision by a judgment, under which all the property 
of the owner, and his person, may be taken. It knows no- 
thing of the value of the vessel. The court of law cannot 
recognize the law, but gives its verdict and judgment sepa- 
rately in each action ; so that, notwithstanding the law, ten 
times the ship's value might be recovered in a series of 
actions. 

896. The Admiralty Court cannot directly touch the 
owner or his property, it can only arrest, imprison, and sell 
the offending vessel, to whomsoever she belongs ; she alone 
is amenable to this jurisdiction. The first of fifty injured 
parties (ships and persons) who obtains judgment, is first 
served, and each in succession ; the first who can complete 
his remedy carries off the whole or the greater part of the 
produce, and little or nothing remains to answer subsequent 
claims. 

There is a third tribunal, — the Court of Chancery. To 
this the injured party has no access ; if he come he is dis- 
missed, and compelled to pay the costs of coming to the 
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wrong place, and told that the Law Court or the Admiralty 
is the proper arena, as though Equity had nothing to do 
with the matter. But as soon as two or three, or twenty 
or thirty, or more or less, have gone to the C ourt of Law 
and two or three, or twenty or thirty, or more or less have 
gone to the Court of Admiralty, where not one of them has 
a chance of getting relief, the shipowner walks into Chan- 
cery, and that court stops all the actions in the Law Court 
against him, and all the actions in the Admiralty against 
the vessel, on his producing her value, and an affidavit with 
his bill. He obtains an injunction. Then all must come 
from the Law Courts and the Admjralty into the forum 
from which they had been excluded, and come with speed, 
lest its door should again be closed against them. * 

897. The Merchant Shipping Act (1 M. S. A., part ix., 
sec. 504) exempted the owner of a sea-going ship from all 
liability in damages beyond the value of his vessel and 
freight, subject to a provision that in case of loss of life, 
or personal injury to any passenger, the value of the ship 
and freight should not in any case be taken at less than 
£15 per registered ton, in cases in which, without his ac- 
tual fault or privity, — 

1. Loss of life or personal injury was causea to any 
person carried in the ship. 

2. Damage or loss was caused to any goods, merchan- 
dise, or other things on board the ship. 

3. Loss of life or personal injury was, by the improper 
navigation of the ship, caused to any person in any other 
ship or boat. 

4. Any loss or damage was, by the improper navigation 
of the ship, caused to any other ship or boat, or goods, 
merchandise, or other things on board any other ship or 
boat. 

And (by sec. 505) it was declared that the value of the 
carriage of any goods belonging to the owners, passage- 
money and hire under any contract, except one to begin 
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six months after tbe loss, should be considered as freight ; 
and (sec. 515) it was declared that all sums paid for 
damages or costs, under the ninth part of the Act, might be 
brought into account among part-owners of the ship as 
money disbursed for her use. 

And (sec. 516) it was declared that nothing in the ninth 
part of the Act contained should lessen or take away any 
liability to which any master or seaman, being also owner 
or part-owner of the ship, was subject in his capacity of 
master or seaman, or extend to any British ship not being 
recognized as a British ship by the Act. 

898. This Act extends to all British colonies, whether 
acquired by conquest or settlement. (Rajah of Cochin.) And 
(sec. 547) the legislative authority of any British possession 
was empowered, by any Act or Ordinance, confirmed by the 
Queen in Council, to repeal, wholly or in part, any of its 
provisions relating to ships registered in such possession, 
from the time of the proclamation of such Act or Ordi- 
nance and order of approval. 

899. The Act extended the limitation of liability to the 
owner of a British ship in respect of a collision with an- 
other British ship on the open sea, or in the waters of a 
foreign nation. (Cleopatra.) And it extended that pro- 
tection to the owner of a British ship in respect of a colli- 
sion with a foreign ship in British waters. General Iron 
Screw-Colliery Company v. Schurmans. 

900. It was held that it did not extend the limitation of 
liability to the owner of a foreign ship which had injured 
another foreign ship on the open sea. Cope v. Doherty. 

901. But the Merchant Shipping Act of 1862 (3 M. S. A., 
s. 2) repealed the 1 M. S. A., ss. 504, 505, except as to 
any liabilities incurred before such repeal ; and in substi- 
tution for those clauses, it provides (sec. 54) that the owner 
of any ship, whether British or foreign, shall not, in cases 
where all or any of the following events occur without his 
actual fault or privity ; that is to say, — 
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1. Where loss of life or personal injury is caused to 
any person carried in his ship. 

2. Where damage or loss is caused to any goods, mer- 
chandise, or other things whatsoever on board his ship. 

3. Where loss of life or personal injury is, by reason 
of the improper navigation of his ship as aforesaid, caused 
to any person carried in any other ship or boat. 

4. Where any loss or damage is, by reason of the im- 
proper navigation of his ship as aforesaid, caused to any 
other ship or boat, or to any goods, merchandise, or other 
things whatsoever on board any other ship or boat, — 

be answerable in damages in respect of loss of life or per- 
sonal injury, either alone or together with loss or damage 
to ships, boats, goods, merchandise, or other things, to an 
aggregate amount exceeding £15 for each ton of his ship's 
tonnage ; nor in respect of loss or damage to ships, goods, 
merchandise, or other things, whether there be in addition 
loss of life or personal injury, or not, to' an aggregate 
amount exceeding £8 for each ton of the ship's tonnage ; 
such tonnage to be the registered tonnage in the case of 
sailing-ships, and in the case of steam-ships the gross ton- 
nage, without deduction on account of engine-room. 

902. If a foreign ship has been, or can be, measured ac- 
cording to British law, the tonnage, as ascertained by such 
measurement, shall, for the purposes of this section, be 
deemed to be her tonnage. If she has not been, and can- 
not be, measured under British law, the Surveyor-General 
of Tonnage in the United Kingdom, and the chief mea- 
suring-officer in any British possession abroad, shall, on 
receiving from or by direction of the court hearing the 
case such evidence concerning the dimensions of the ship 
as it may be found practicable to furnish, give a certificate 
under his hand, stating what would, in his opinion, have 
been the tonnage of such ship if she had been duly mea- 
sured according to British law ; and the tonnage so stated 
in such certificate shall, for the purposes of this section, be 
deemed to be her tonnage. 
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903. When (bgc. 60) it appears that the rules concern- 
ing the measurement of tonnage of merchant ships in force 
under the Merchant Shipping Act have been adopted bj 
the Government of, and are in force in, any foreign country, 
the Crown may, by Order in Council, direct that the ships 
of such foreign country shall be deemed to be of the ton- 
nage denoted in their certificates of registry, or other na- 
tional papers, and it shall no longer be necessary for such 
ships to be remeasured in any British port or place ; but such 
ships shall be deemed to be of the tonnage denoted in their 
certificates of registry or other papers, in the same manner, 
to the same extent, and for the same purposes, as the ton- 
nage denoted in the certificates of registry of British ships. 

The issuing, modification, and publication of such Orders 
in Council are regulated by sections 61, 62, 63, and 64. 

904. The extension of this limitation of liability is in ac- 
cordance with international law. 

905. As a general principle, the rights arising out of a 
contract, and the question whether a particular act is a 
civil wrong, creating a right to compensation, are to be de- 
termined by the law of the country in which the contract 
was made or the act was done. If, then, that contract was 
made, or that act was done on the sea, which is not within 
the jurisdiction of any country, the rights arising from it 
must be determined by the law of the sea. 

906. We have abeady observed that every country h^s 
the right to legislate as to the conduct and rights of its 
own subjects, as among themselves, on the sea, and, so far 
as the administration of the law rests with its own tribu- 
nals, even within the territories of another nation ; and that, 
on the other hand, no country can rightfully legislate as to 
the conduct or rights of foreigners among themselves, or 
their rights against the subjects of the legislating nation, 
arising out of contracts or acts entered into or occurring 
within the limits of a foreign nation, or on the open sea. 

907. Conventions may, however, be made between na- 
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tions, creating laws obligatory upon the subjects of the 
contracting parties within the limits of such nations, or on 
the open sea ; and, so far as the administration of the law 
rests with their tribunals, even within the territories of an- 
other foreign country. 

908. Every nation may moreover confer privileges on the 
subjects of a foreign nation, and prescribe the conditions on 
which such privileges shall be enjoyed. The foreigner who 
claims the privilege must comply with the conditions. 

If two nations, even by distinct acts, confer the like pri- 
vilege on the subjects ot each other, a forum, foreign to 
both these nations, may justly consider such concessions as 
constituting a common law for the subjects of the two na- 
tions, as though made in pursuance of a convention be- 
tween them. In doing so, the foreign forum would act in 
aid of the law of such nations. 

909. In accordance with these principles, the municipal 
law of England cannot be properly applied between fo- 
reigners, whether of one or several nations, on a question 
as to the wrongfulness of collision, or the rights springing 
from a wrongful collision, or as to salvage, on the high seas, 
or within the aquatic territories of any foreign state. As 
between them, the question of right must be determined 
according to the law to which they are amenable — the law 
of the sea, the municipal law of both parties, or the law 
arising out of convention, or the common law of the sub- 
jects of both countries, created by the reciprocal conces- 
sions to which we have alluded. If a convention exists be- 
tween the country of the forum and the country or coun- 
tries to which both litigants belong ; or if one of the liti- 
gants belongs to the country of the forum, and the other to 
a country within the convention, then the question of right 
must be determined according to the convention, and, so 
far as the convention adopts it, the municipal law of the 
country of the forum, by reference to that municipal law. 

910. But the remedy for the violation of rights is go- 
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eacb is entitled to compensation within the extent of the 
full value of the Marj; so that the pernicious vessel may 
involve her owners iu liability to many times the amount of 
what she was worth. 

916. The Value of the impugnant vessel is what she 
was worth at the time of inflicting the injury, to be de- 
termined, on the best available evidence, by competent 
valuers selected by arrangement, or, if necessary, appointed 
by the court. (African Steam Ship Company v. Swanzey.) 
When a ship has been sold by the Admiralty, her value 
has been taken at the gross price paid by the purchaser, 
without deducting the expenses of sale. (Leycester v. 
Logan.) And no deduction is to be made for any damage 
she may have sustained from the collision. 

917. The costs of the sale are not to be deducted, but 
must be borne by the owner, because the valuation is in re- 
lief of his liability ; and for the same reason he must bear 
the costs of the actions against him at law, and in the Ad- 
miralty, and the costs of the proceedings in Chancery, of 
convening the parties interested and dividing the fund ; but 
he is not to be burthened with the costs or expenses occa- 
sioned by the litigation of conflicting claims. African 
Steam-Ship Company v. Swanzey. Leycester v. Logan. 

918. The parties injured are entitled to whatever profit 
may have been derived from investment of the amount paid 
into the Court of Chancery, and to interest at £4 per cent., 
or any further sum which the owner is bound to pay in re- 
spect of the value of the ship and freight. Nixon v. 
Boberts. Hoangho. Dundee. Leycester v. Logan. 

919. The provision (1 M. S. A. 604) that the value of the 
vessel should be estimated at £15 per ton at least, was in- 
troduced only to provide a greater compensation for the loss 
of life or personal injury ; when, therefore, all such da- 
mages had been otherwise satisfied, the owner was relieved 
from that mode of estimating the value of his ship. (Nixon 
V. Eoberts.) See 3 M. S. A. 54, which has introduced a spe- 
cial provision on the subject. 
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920. In any proceeding, under the Merchant Shipping 
Act, against the owner on account of loss of life, in the ab- 
sence of proof to the contrary, the master's list, or the du- 
plicate list of passengers, delivered to the proper officer of 
Customs, under the Passengers Act, 1855, sec. 16, is suffi- 
cient proof that the persons, in respect of whose death any 
prosecution or proceeding is instituted, were passengers on 
hoard the ship at the time of their deaths. 3 M. S. A. 56. 

921. EfEMXDT. — The remedy for an injury caused in the 
open sea is primarily to be sought in the court of the nation 
to which the aggressor belongs. To that court, if he find 
the offender within its jurisdiction, the injured party should 
appeal. 

922. If the aggressor come within the national waters of 
the aggressed, either immediately or at a reasonable time 
after the aggression, the aggressed has a right to resort to 
the courts of her own country for redress. 

923. In aid of this right, so far as the British Crown and 
its subjects are concerned, the law provides (1 M. S. A. 527) 
that if any foreign ship which has caused injury in any part 
of the world to any property of the Crown, or any subject, 
shall be found within any port, river, or three miles of the 
coast of the United Kingdom, she may be arrested by the 
officer of Customs, or other officer named in an order 
under the authority of a Judge of any Court of Eecord, or of 
the Admiralty, or of the Court of Session, or of the Sheriff 
of the colony within whose jurisdiction she is. This order 
is to be granted on its being shown, on summary application, 
that such injury was occasioned by the misconduct or want of 
skill of the master or mariners of such vessel. And she is to 
be detained until her owner, master, or consignee, shall have 
made satisfaction for the injury, or given security, to the 
satisfaction of the judge, to abide the event, and pay such 
costs as may be awarded in such action, suit, or other legal 
proceeding as may be instituted in respect of the injury. 
And (1 M. S. A. 527) such ship may be detained by any 

B 2 
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commissioned officer, on full paj, of the Nayj, or officer of 
the Customs, or consular officer, when necessary, to afford 
time for making application to the judge or sheriff. 

924. K a ship on the open sea cause injury to a ship of her 
own nation, and sail into a foreign port, the injured vessel, 
or her owner, may appeal to the tribunal of that court, or 
wait until the aggressor returns to her own country. He 
may pursue his remedy in either. 

925. If the injury is occasioned by the ship of one nation * 
to the ship of another, and the aggressor sail into a port of 
a nation foreign to both, the injured vessel may pursue her 
remedy there. 

926. Conflict op Laws. — If, as to the third part of this 
Act (ss. 109-290, as to masters and seamen), in any matter 
relating to any ship, or to any person belonging to any ship, 
there appears to be a conflict of laws, then, if there is in 
such third part of the Act any provision on the subject 
which is thereby expressly made to extend to such ship, the 
case is governed by such provision ; if there be no such 
provision, the case is governed by the law of the place in 
which such ship is registered. 1 M. S. A. 290. 

927. CoTJETB, Admiralty. — Marine affairs have in most 
nations been committed more or less to a jurisdiction dis- 
tinct from those which preside over matters arising on land. 

In England, the jurisdiction of the Arch-Pirate, and his 
successor the Admiral, was anciently far more extensive than 
it is at present. 

The history of that tribunal is beyond the scope of this 
work, nor does its constitution fall within it, further than 
to state that the Court of the High Admiral is constituted 
of a judge who acts in matters of collision, with the assist- 
ance, for ascertainment of the facts and as to nautical con- 
duct, of two persons experienced in maritime affairs, two of 
the masters or elder brothers of the Trinity House, a mari- 
time institution ; and in the estimate and assessment of value 
and damages, with the assistance of merchants and persons 
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skilled in the subject of inquiry in aid of its registrar, and 
other more immediate officers. From this court there is 
an appeal to the judicial branch of the Privy Council, which 
avails itself of similar aid from naval sailing-masters, and, 
when necessary, from other persons experienced in matters 
of shipping and nautical affairs. 

928. The jurisdiction of the Admiralty is, in rem, over the 
vessel against which the claim for injury, salvage, pilotagOi 
and the like is made ; it has jurisdiction also against the 
cargo generally as to salvage, but in respect of collision, al- 
though it be the property of the shipowner, only to the extent 
of the net freight due after all deductions, including the 
costs of paying the amount into court, and any penalties 
which may have accrued from non-fulfilment of the charter- 
party. Its jurisdiction does not extend to attachment of the 
goods of the owner ; in fact, its jurisdiction is against the 
ship or property saved. It impersonates the vessel with her 
liabilities and rights. (Victor. Leo.) Therefore the injured 
vessel appears also in her proper person as a plaintiff; 
and when each ship involved in a collision asserts that the 
other is in fault, there are generally cross-actions, which are 
heard together. Mangerton ; William. 

929. Its jurisdiction extends over the high seas and all 
British waters. In colonial waters its jurisdiction is concur- 
rent with the colonial courts, and in exercising that branch 
of its jurisdiction it gives effect to the local laws. Peerless. 

930. It has jurisdiction as to collisions and the like oc- 
currences on the open sea, not only in questions between 
two British ships, or between a foreign and a British ship, 
but also between two foreign ships, if either seek its aid. 
And such is the jurisdiction exercised by other European 
courts and the courts of America, and properly exerciseable 
in all states where there is jurisdiction against the ship by 
the court in whose country the offender is found. Grieves- 
wald. Johan Priedrich. 

931. It has jurisdiction between a sea-going vessel and a 
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barge, which does not fall within that denomination, in a case 
of collision in waters within the body of a county. Malvina. 

932. It has jurisdiction between two British vessels, 
though one is English and the other Irish, in respect of a 
collision occurnng in a foreign river in the waters of a fo- 
reign state. Diana. Cleopatra. 

933. But it has no jurisdiction in respect of a collision, 
between two foreign vessels in the waters of any foreign 
state, except when such right has been conceded by that fo- 
reign state. Ida. 

934. The supreme British Court at Constantinople has, 
under a convention with the Sultan, and the Act 6 & 7 
Vict. c. 94, B. 1, and Order in Council, 27 August, 1860, ju- 
risdiction in cases of collision between British ships within 
Turkish waters, both in rem and in personam. Laconia. 

935. The Court of Admiralty has not jurisdiction to 
arrest a foreign ship at the suit of a British part-owner, to 
compel bail to be given for her return to her own port, for 
the vessel in which he has embarked his capital is subject to 
the law of the country to which she belongs. G-raff. Arthur. 
Bemsdorff. 

936. It has not jurisdiction against a pUot to compel him 
to pay the damage of a collision. The remedy of the injured 
party is at common law, by suit on the bond given to the Trinity 
House or other institution to which he belongs. Maria. 

937. Amount of Damage. — As the proceeding in the 
Admiralty is against the ship and the freight to which she 
is entitled, it can give relief only to the extent of that amount 
to be raised by sale, unless she is redeemed. Sometimes it 
is necessary to ascertain the amount of damage done, and 
also the value of the offender and her freight ; sometimes 
the amount of the injury is confessedly beyond that value ; 
in such case expense is obviated by ascertaining simply that 
value. But in the Admiralty, the first who establishes his 
demand by decree, is to be paid in full to the extent of the 
value of the offender, which might leave little or nothing 
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to answer other demands. For this reason it is that the 
Court of Chancery grants an injunction to restrain proceed- 
ings in the Admiralty, when there are several injured, that 
the amount may be equitably distributed among the sufferers, 
and this injunction will be granted even after judgment in 
which the ship has been condemned. Lyra. Leycester y. 
Logan. 

938. More than the amount of the value of the ship and 
freight cannot be recovered against a foreign owner, when 
entitled to the limited liability, although he may have given 
a bond for a larger amount. (Duchess of Brabant.) The lien 
for the damage^ awarded in case of collision, or for salvage, 
has precedence of the lien of the master and crew for wages. 
Linda Flor. 

939. This is not the place to enter into a general inquiry 
as to the practice of this court or its observances with re- 
gard to costs, but it may be convenient to the mariner that 
we should mention a few isolated points. 

940. The Admiralty takes judicial notice of the prescrip- 
tions of the Merchant Shipping Acts, such as the incapacity 
of a ship to recover compensation by reason of her non-ob- 
servance of the rules as to sailing, signals, and the like, al- 
though the objection is not pleaded. 

941. The court refused to require a foreigner, in a suit 
for damages against an English vessel for collision, to give 
security for damages, on the ground that the defendant dis- 
puted the identity of his vessel with the impugnant. Peri. 

942. The court has refused costs to the plaintiff ship, on 
account of the misconduct of the crew towards the ship 
which had committed the aggression. Catalonia. 

943. The court gives costs against a ship of the Boyal 
Navy in the same manner as against a private vessel. But 
it cannot give costs against the Crown, plaintiff in a case of 
collision, as such a case is not within the 18 & 19 Yict. c. 
90. Consequently, if the Crown and others are co-plaintiffs, 
the other co-plaintiffs have to bear the whole burthen ; but 
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in a proper case the Crown generally relieves them . Swallow. 
Leila. Besolute. Leda. 

944. Each party paid his own costs of the reference as to 
amount of damage, where less than one-third, although more 
than one-fourth of the plaintifTs claim was allowed. Peerless. 

945. The plaintiff, failing to prove the identity of the de- 
fendant's ship with the offender, was ordered to pay the costs 
of the suit; but the court did not award damages against him 
for the detention, inasmuch as his conduct appeared to be 
hondfide. There was difficulty of identification from dark- 
ness, and he had made subsequent inquiries, which afforded 
good grounds for believing that the defen4ant was the of- 
fending ship. Active. Evangelismos. 

946. The Board of Trade may procure a jury of twenty- 
four persons, to be summoned to determine the number, 
names, and descriptions of all persons killed or injured by 
reason of any wrongful act or default. 1 M. S. A. 507. 
Sections 508 and 509 prescribe the proceedings to be adopted, 
and provide for the costs of such inquiry, and empower the 
Board of Trade to enter into certain compromises in respect 
of death or personal injury. Section 510 declares that the 
damages payable in each case of death or injury shall be 
assessed at £30. These damages are the first charge on the 
aggregate fund for which the owner is liable. The applica- 
tion of the amount is prescribed by that section. 

947. CouBTS OF Law. — The owner of the injured ship 
or cargo, the passenger or other person who has sustained 
personal loss or loss of property, the personal representa- 
tives of persons who have been destroyed, the salvers of 
goods, may all proceed in the courts of common law by ac- 
tion for the damage which they have sustained. The judg- 
ment of the court of law is against the owners of the ves- 
sels or goods which have occasioned the injury, or had the 
benefit of the salvage, and it is executed against their per- 
sons and goods. 

948. But relief in some cases encounters difficulties, to 
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which we have already referred in cases of collision, where 
both vessels are in the wrong, and salvors can have no divi- 
sion among them in those courts of the amount which thej 
may recover. 

949. We must refer to Lush and other large treatises for 
the proceedings at common law. 

950. The actions in these courts, however numerous, 
may all be stayed by the Court of Chancery, when the da- 
mage she has done exceeds the value of the ship. 

951. The right of action for damages, for loss of life, or 
personal injury, is reserved (1 M. S. A. 512) in case the 
Board of Trade decline to interfere, or in certain terms if the 
claimant is dissatisfied with the amount assessed (ib. 511) ; 
but by resorting to this right he loses the priority of lien, 
which he otherwise has, against the fund. Ib. 513. 

952. The Coubt of Chancebt in England or Ireland, 
and the Court of Session in Scotland, and any competent 
court in any British possession, subject to the right given to 
the Board of Trade of recovering damages in the United 
Kingdom in respect of loss of life or personal injury, may 
entertain proceedings at the suit of the shipowner, where 
any liability has been, or is alleged to have been, incurred by 
the owner in respect of loss of life, personal injury, or .loss 
of or damage to ships, boats, or goods, and several claims are 
made or apprehended, for the purpose of determining the 
amount of such liability, subject as aforesaid, and for distri- 
bution of such amount rateably amongst the several claim- 
ants. And such court may stop all actions and suits pending 
in any other court in relation to the same subject-matter. 
Its proceedings are conducted in such manner, and subject to 
such regulations, as to making any persons interested parties 
and the exclusion of claimants who do not come in within 
a certain time, and requiring security from the owner and 
payment of costs as the court thinks fit. 1 M. S. A. 514. 

953. The shipowner, to sustain his bill in Chancery for 
injunction, and for the ascertainment and distribution of the 
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value among claimants, or expected claimants, must admit 
his liability. Hill v. Andus. 

954. The bill may be sustained after actions commenced 
in the court of law. The injunction will be granted only on 
payment into court of the value of the ship and freight, to 
be stated by the shipowner, or, when she belongs to a com- 
pany, by its managing director or proper officer, having re- 
gard to the Act of Parliament. African Steam Ship Com- 
pany v. Swanzey. 

955. It may be sustained afber a decree of the Court of 
Admiralty condemning the ship and freight with costs, and 
an order for appraisement and sale, — indeed, at any time be- 
fore actual sale ; and although the Court of Chancery will 
not exercise a direct control over the ship, if in the custody 
of the officer of the Admiralty, it will impose terms on the 
party who obtained the condemnation to enable Chancery to 
apportion the proceeds among all entitled to participate. 
But when she has been sold the shipowner must pay into 
court the difference, if any, between the value of the ship 
and freight and the amount realized by the sale. Leycester 
V. Logan. 

966. The order for an injunction also directs advertise- 
ments to discover the claimants, and an inquiry as to the 
value of the ship and freight, and how it ought to be ap- 
portioned among the persons who may establish their claims 
(African Steam Ship Company v. Swanzey) ; and the amount 
is apportioned accordingly. 



Chaptbe IV. 

WEECK AKD CIVIL SALVAGE. 



. 957. Weeck. — We have treated on the subjects of ma- 
nagement and mismanagement and misconduct, and their 
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consequences, as they arise on the open sea or in the waters 
of a particular state. 

Human power and skill are often unequal to the terrible 
encounter with the winds and waves and other perils of the 
ocean. 

Part of the cargo, or the whole, or all things movable, 
must go overboard to lighten the ship to save her from 
foundering or wreck. 

The consideration of the average, which all interested 
should bear in the common loss &om this calamity, is colla- 
teral to the laws of navigation. Its ramifications are of 
vast extent. It was the favourite topic of the laws of 
Ehodes, of Eome, of Oleron, and the Consolato del Mare, 
an interesting topic ; but it does not fall within the compass 
of this work. 

All has gone overboard ; the good ship strives and 
strains and struggles ; the knowledge of the pilot, the 
skill of the master, the energy of the crew, the industry 
of the sailors, the labour and appliances of the pumps 
and her carpenters, battle with the billows in vain ; she 
is abandoned, water-logged ; she is stranded or hurled 
upon the shore ; — ^where are her cargo and her crew ? 
She has not in vain sounded the signals of distress. Intre- 
pid mariners are issuing from the coast. Pilots, more con- 
versant with the danger, are straining their strength to- 
wards her. They are on board ; the bravery of the lifeboat 
has at length overcome the breaking and baffling billows, or 
the life-preserving cannon has roared in grateful thunder, 
and flung the rope of salvation, instead of the bolt of de- 
struction, upon her quaking deck. She struggles ; she heaves 
heavily ; the storm and the waters yield ; she is rescued at 
the extremest struggle. 

Such services deserve requital. The case of the wreck and 
the law of salvage are, to some extent, incident to the rights 
of navigation, for they are the protectors of those rights. 

958. The barbarian regards the treasures and the timber 
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with which the storm has strewed his coasts as the gifts of 
the bounteous ocean, and slaughters or enslaves the wretches 
who cling to the wreck. The lord of the barbarians seizes 
upon the godsend, and allows his vassals a scanty share. 

Gentler savages have soothed the perishing mariners, ad- 
ministered to their necessities, gathered the fragments, and 
lent their rude assistance to repair the ship. 

Civilization provides protection for the relics of the catas- 
trophe, and for every one in distress ; and gives to the com- 
mon stock, by way of compensation for the charge it has to 
sustain in providing such protection, that for which no 
owner can be found. The institutions of all civilized na- 
tions do not quite agree, but the principles upon which they 
are founded are the same. 

What we have stated, with modifications to correspond 
with the intermediate stages of society, affords the substance 
of the history of the law of wreck. 

959. The Rhodians and, following them, the Romans, 
declared that the right of property was not relinquished by 
committing it in desperation to the custody of the waves ; 
and that, though the storm had reft the ship from the ma- 
riner and hurled it upon the coast, it had not wrenched it 
from the dominion of the law ; but that the owner might re- 
claim the fragments against the finder, and vindicate his title 
against the thief. To him who honestly preserved and re- 
stored it, Rhodes and Rome gave a liberal reward ; on those 
who attempted to plunder, they wreaked the fulness of their 
wrath. When no one entitled appeared after sufficient time 
and opportunity, they held the finders entitled to all de- 
scriptions of wreck, as though returned into the common 
stock and belonging to those who should first appropriate it 
to their use, and, perhaps, as an inducement to keep it care- 
fully until a claimant should appear. 

960. Wreck was one of the eight " pack-horses '* of the 
kings of Wales, or, rather, it was borne to him by one of 
his pack-horses, the sea. (Venedolian and Dimetian Codes, 
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i. 79, 487.) But the kings did not enjoy the whole spoih 
the Church occasionally claimed a share. If a ship be 
wrecked upon the land of a bishop, the proceeds are to be 
divided between the bishop and the king. If it be wrecked 
on the king's own land, it entirely belongs to him. (Dime- 
tian Code, i. 665.) But by reference to the ' Triads,' it ap- 
pears that the Welsh had a righteous notion of wreck, — ^it 
comprised only that for which no owner appeared. " Three 
things the kings shall have which the sea shall cast upon the 
land ; first, a ship without an owner and its cargo and 
goods." Triads, i. 609. 

961. Wreck was also one of the " flowers " of the pre- 
rogative of the Saxon and Norman kings : — " Habc sunt jura 
qusB rex AnglisB solus et super omnes homines habet in 
terra sua — flemenfyrme, thesaurus inventus, naufraginm, 
maris algarum." (LI. Hen. I. x. 1. De jure regis.) By an 
Act, not so wisely discriminative as the * Triads,' 3 Edw. I. c. 
4 (1275), it was ordained that nothing should be deemed 
wreck if a man, dog, or cat escaped alive from the vessel ; 
but that it should be kept by view of the sheriff or coroner 
to be restored to the owner if claimed within a year and a 
day ; if not so claimed, to be delivered to the king's proper 
officers or the person entitled to wreck. So that the owner's 
title might depend on the life of, and the clemency of the 
wreckers towards, his cat. By the Act as to the king's pre- 
rogative rights, 17 Edw. II. c. 11, it is declared that the king 
shall have wreck of the sea throughout the realm, whales 
and great sturgeons taken in the seas or elsewhere within 
the realm, except in certain places privileged by the king. 
The 27 Edw. III. stat. 2, c. 13, the statute as to commerce, 
provides a remedy for merchants robbed on the sea for the 
recovery of their goods brought into England ; and that 
when ships are driveiL by tempests or other mischance on 
the coasts, and the goods come to the shore, not being within 
the description of wreck, they shall be delivered without 
delay to the merchants to whom they belong, on a reasonable 
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compensation for the trouble of saying them, in the discre- 
tion of the sheriffs, bailiffs, or other ministers of the king, 
with the assistance of four or six respectable persons, and 
if found within the franchise of lords other than the king, 
bj their seneschab orbailiffis, with the assent of four or six 
such persons. 

962. In 1286, in the reign of Alexander III., provisions 
were made in Scotland for preserving shipwrecked property 
for the owners. In 1430, the Parliament of Scotland de- 
clared that shipwrecked property of foreigners should belong 
to the owners or the king, according to the law of the nation 
of the ship. 

963. The recondite and systematic code of Barcelona^ 
the Consolato del Mare, the looser collections of Oleron and 
Wisby, and many other compilations of customs of the Eu- 
ropean nations, some by distinct enactments, others by de- 
nunciations, endeavoured to preserve shipwrecked mariners 
and their property from the barbarians of the coasts, pro- 
viding reasonable compensation for the services by which 
they might be saved, and in some cases vesting the property 
in the sovereign or lord of the district if unclaimed within 
a year and a day. 

964. In France, shipwrecked property was vested in the 
sovereign, until by the Ordinance of Marine of 1681 (1. 4, 
t. 9, art. 21, 26) it was placed under the protection of the 
Crown for the benefit of the owner, whether foreign op 
French, if claimed within a year and a day ; if not claimed 
within that time, it was to be divided equally between the 
admiral and the king or his grantee. 

965. The law of the Northern countries with reference to 
wreck was better calculated to protect it from plunder than 
the more theoretical law of Bhodes and Home, inasmuch as 
it diminished the temptation to destroy the unhappy survi- 
vors for the sake of the prey. 

Provisions for the protection of shipwrecked property are 
common in treaties from an ancient date. 
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966. Tbe storm-tossed vessel and her cargo may be scat- 
tered on the waters and on the shore. In the beginning of 
her peril, portions of her contents may be cast overboard, 
with casks and buoys fastened to them to indicate where 
they may be found : these are distinguished by the name of 
ligan ; of others thrown overboard in indiscriminate confu- 
sion, some may sink, the rest may float (jetsam and flotsam) 
among the rocks, the currents, and the waves ; the hull or 
its fragments, the residue of the cargo or that which was 
thrown overboard, may be hurled or drifted — wrecked — upon 
the shore. 

967. By the law of this land, in conformity with the 
Ehodian law, the ownpr retains his title to ligan, jetsam, 
flotsam, wreck, to all the relics which may be saved, subject 
to a reasonable compensation for salvage and care. But 
when no owner appears within a year and a day to make his 
claim, the derelict property belongs to the Crown, or to those 
who claim under grants from the Crown. The titles were 
various to the articles designated by those euphonious 
names, but to which of the feudal chiefs they anciently be- 
longed, or to whom they now belong, is imimaterial to the 
merchant and mariner, who knows not where they are. 
For practical purposes they are all comprised under the de- 
signation of wreck, — wreck of the sea or wreck at common 
law. 

968. The Merchant Shipping Acts of Britain have es- 
tablished in the owner and all who properly assist in the 
preservation of wrecks, rights in accordance with the na- 
tural right over the lands which constitute the bank of the 
sea ; they have also appointed officers, and made penal pro- 
visions for the security of every kind of wreck. 

969. All persons rendering assistance to a ship in dis- 
tress or the persons on board, unless there is some public 
road equally convenient, may pass and repass, with carriages 
and horses, if necessary, over any adjoining lands, and de- 
posit the cargo and articles recovered on such lands, doing 
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as little damage as possible. The owner or occupier of the 
land is entitled to compensation for the damage sustained, 
which constitutes a charge upon the ship, boat, cargo, or 
articles in respect of which the damage has been occasioned. 
In default of payment, he has the like remedies for recoverj 
as for the recovery of salvage. And any owner of land 
who (first) impedes or hinders any person authorized from 
passing or repassing, with or without carriages, horses, and 
servants, by locking his gates, refusing to open them, or 
otherwise, or (secondly) impedes or hinders the deposit of 
any cargo or other articles recovered from such ship or boat, 
or (thirdly) prevents such cargo or article from remaining so 
deposited for a reasonable time, until the same can be re- 
moved to a safe place of deposit, is liable to a penalty not 
exceeding £100. 1 M. S. A. 440. 

970. Wbeck. — In England, the Board of Trade has the 
superintendence of wreck and the appointment of receivers 
and inspectors. I M. S. A. 439. 

971. The officers of the Coast-guard have the powers 
given to the inspectors of the Board of Trade, and on the 
occurrence of shipwreck or abandonment, damage or casualty 
to ships, the inspecting officer of the Coast-guard, or the 
principal officer of Customs, is to make inquiries respecting 
it ; and if it appear to him necessary, or the Board of Trade 
so direct, he is to apply to two justices or a stipendiary ma- 
gistrate to institute a formal investigation. The Act pre- 
scribes the method of proceeding on such inquiry, and in- 
vests the functionaries with the necessary powers. (1 M. S. 
A. 433-438.) And by a series of sections, 439 to 457, this 
Act makes provision for the appointment and method of 
proceedings of the receivers, and defines their powers. 

972. The owner of wreck, who finds or takes possession 
of it, must, under a penalty not exceeding £100, give no- 
tice, as soon as possible, of his having found or taken pos- 
session of it, describing the marks by which it is distin- 
guished, to the receiver of the district within which it ia 



WBECK AND CIVIL SALVAGE. 257 

found. (M. S. A. 450.) Any person other than the owner 
finding or taking possession of wreck must give the like no- 
tice, under penalty not exceeding £100, and forfeiture of 
all claim to salvage, and the liability to pay the owner 
double the value of the wreck. lb. 

973. Any person who obstructs the saving of, or plun- 
ders or secretes any shipwrecked property, is liable to a 
penalty not exceeding £50. 1 M. S. A. 478. 

974. Any person taking into or selling in foreign parts 
any wreck, property derelict, stranded or otherwise in dis- 
tress, found within the United Kingdom, is guilty of felony, 
and subject to four years' penal servitude. I M. S. A. 479. 

975. The hundred or similar district in England, the 
county, barony, town, or parish in Ireland, the county, cily, 
or borough in Scotland, in or nearest to which the offence 
is committed, is liable to make compensation to the owner 
for the plunder, damage, or destruction of his ship, boat, 
apparel, or cargo, stranded or otherwise in distress on or 
near the shore, committed by any persons riotously and 
tumultuously assembled, whether on shore or afloat. 1 M. 
S. A. 477. 

976. When articles belonging to or forming part of 
any foreign ship wrecked on or near the coasts of the 
United Kingdom, or parts of its cargo, are found in or near 
the coasts, or brought into any port of the United Kingdom, 
the Consul- General of the country to which the ship be- 
longs, or, in case of the cargo, to which its owners belong, 
or any consular officer of the country authorized by treaty 
or agreement with this country, is, in the absence of the 
owner, or master or other agent of the owner, deemed the 
agent of the owner, so far as relates to the custody and dis- 
posal of such articles. 2 M. S. A. 19. 

977. "Foreign goods wrecked and brought into the king- 
dom are subject to the same duties as on importation. But 
the Commissioners of Customs and Excise permit goods saved 
from any ship stranded or wrecked on its homeward voyage 

s 
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to be forwarded to the port of its original destination, and 
such as are saved from any ship stranded or wrecked on its 
oatward voyage to be returned to the port at which they 
were shipped, on giving security for the protection of the 
revenue. 1 M. S. A. 499, 600. 

978. If the owner of the wreck establish his claim to it 
to the satisfaction of the receiver, within one year from the 
time when it comes under the receiver's care, he is entitled to 
have it delivered to him, on payment of the expenses, fees, 
and salvage provided by the Act. But if no owner appear 
within that period, and the admiral, ^dee-admiral, lord of 
the manor, or other grantee of the Crown of wreck in that 
place establish his title, he is to receive it on the same 
terms. If no such grantee appears, it is to be sold as pro- 
perty belonging to the Crown. 1 M. S. A. 470, 471, 475, 
and 3 M. S. A. 53. 

979. The delivery of the wreck or its proceeds to the 
claimant, in pursuance of 1 M. S. A. part viii., discharges 
the receiver from all liability in respect of it, but does not 
prejudice or affect any question as to the right or title to the 
wreck as between third parties, or any question as to the title 
to the soil on which the wreck was found. 3 M. S. A. 52. 

980. This Act contains provisions for the decision of 
disputed claims to wreck, and empowering the Board of 
Trade to purchase, for the Crown, rights of wreck, from 
corporations and others entitled to them. 1 M. S. A. 472, 
473, and 474. 

981. It also constitutes courts of naval ofiScers for the 
investigation of questions of wreck on the high seas or 
abroad, invests them with considerable powers for that pur- 
pose, prescribes their mode of proceeding, the entry of their 
order on the ship's log, and the reports which they are to 
make to the Board of Trade. (1 M. S. A. 260-266.) It di- 
rects that any question on which a conflict of law may 
arise shall be determined, in the absence of positive provi- 
sion in that statute, by the law of the place in which the 
ship is registered. 1 M. S. A. 290 (926). 
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982. GiTiL Saltans. — Salvage is a compensation and 
reward for labour, expenses, promptitude, peril, energy, and 
skill in saving, or Assisting in saving, the whole or any part 
of a ship, boat, cargo, or things connected with them, and, 
incidentallj, the freight already earned. 
. 983. Civil salvage is in respect of such rescue from the 
perils of the sea. 

984t. Military salvage, of which we shall treat in a future 
page, is in respect of such rescue from the enemy, — ^the 
perils of war. 

985. The distinction may be thus strongly manifested :— 
If a ship captured by the enemy is saved from the danger of 
the sea wjiile going into the enemy's port in distress, the 
reward is civil salvage. (Franklin. Whea. 454. Abbott, 
590.) Other distinctions will appear in a future page. 

986. What. — Salvage is a portion, or the value of a 
portion, of property saved, awarded as a compensation for 
saving it. Therefore there can be no salvage in respect of 
property unless there is property saved. 

987. But there may be a right to reasonable recompense 
in the nature of salvage, although the property is lost, or 
although it is relieved from the peril by the cessation of the 
.danger, or by the subsidence of the storm. Thus, if the master 
of a ship in danger or distress employ fishermen or others to 
send a steamer to his rescue, the persons so employed are 
entitled to a reasonable compensation for their service ; and, 
if a steamer, at their instance, go to the ship's aid, she is en- 
titled to compensation, although the ship is lost or the 
danger has passed away. Undaunted. E. U. 

988. But when persons offer their assistance, although 
the offer is accepted, their title is only to salvage in its 
proper sense, and they earn no compensation unless some 
part of the property is saved. If, however, anything is 
saved, they are entitled to a proportion of that, although 
the ship and all the rest of the cargo is utterly lost (Un- 
daunted. Santissima), and all who have assisted are entitled 

s 2 
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to participate, in proportion to their assistance, although 
the property is ultimately rescued by others after their ser- 
vices had ceased. Atlas. Jonge Bastian. 

989. Life. — And as salvage is a portion, or the value of 
a portion, of property saved, there is no salvage, according 
to the maritime law, in respect of the saving of human life. 
Silver Bullion. 

990. But allowance was sometimes made in that respect, 
when connected with the preservation of property, by award- 
ing a higher rate against the property saved ; as in the case 
of steam-packets, whose value depended on their use and 
reputation in the conveyance of passengers. 

991. The owner of a British ship, and also of a foreign 
ship within British waters, is, by positive ordination, ren- 
dered liable to pay a reasonable salvage, together with all 
expenses properly incurred in the performance of the ser- 
vice, to all persons other than the appointed receivers who 
render services to any ship or boat stranded or otherwise in 
distress on the shore of any sea or tidal water of the United 
Kingdom — 1st, in assisting the ship or boat ; 2ndly, in saving 
the life of any person belonging to her ; 3rdly, in saving 
her cargo or any part of it. (1 M. S. A. 458, 459.) Passengers 
must be regarded as persons belonging to the ship. Monarch. 

992. Wlien the vessel is destroyed, or her value is in- 
sufiScient, after satisfaction of the actual expenses incurred, 
to pay the amount of salvage due in respect of life, the 
Board of Trade is empowered to award to the salvors of life 
such sum as it deems fit out of the Mercantile Marine 
Eund, iu whole or part satisfaction of any amount of salvage 
left unpaid in respect of such life. 1 M. S. A. 489. 

993. The right of salvage must be determined according 
to the law of the country or place in which the act of salvage 
occurs. The legislature of one nation, therefore, cannot 
create or vary such right beyond its presidial line, except 
as between its own subjects ; but the measure of the relief 
to be afforded in accordance with the right, ascertained by 
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the law of the place in which it has arisen, is determined by 
the foram in which the relief is sought according to the law, 
which it administers indifferently to foreigners and fellow- 
subjects. 

994. " When the Q-ovemment of any foreign country is 
willing that salvage shall be awarded by British courts fop 
services rendered in saving life from any ship belonging to 
such country, when such ship is beyond the limits of British 
junadiction, her Majesty may, by Order in Council, direct 
that the provisions of 1 M. S. Act and of this Act, with 
respect to salvage for services rendered in saving life firom 
British ships, shall in all British courts be held to apply to 
services rendered in saving life from the ships of such fo- 
reign country, whether such services are rendered within 
British jurisdiction or not." 3 M. S. A. 69. 

995. Except under arrangements made in conformity 
with these provisions, the law of salvage as prescribed by 
the English Merchant Shipping Acts does not and cannot 
affect foreigners on the open sea, either in their relations to 
each other or their relations to a British vessel. Earl of 
Auckland. See 1 M. S. A. 296. 

996. As the law maritime does not recognize salvage for 
the preservation of human life, the English court cannot 
award it for saving the crew or passengers of a foreign ship 
beyond the British presidial line, although the ship is 
brought into a British port, unless the country to which 
the ship belongs has come within the arrangements of 3 
M. S. A. 69. Johannes. Silver Bullion. Zephyrus. Ken- 
naway. 

997. In almost every country salvage is allowed for the 
preservation of derelict property. It may be regarded as 
abandoned and utterly lost to the owners, except for the in- 
terposition and services of the salvors. Eor this reason, 
and perhaps to encourage the saving of it for the benefit of 
the sovereign or lord, it was the practice to allow a very high 
rate of salvage in such cases ; but in modem times, regard 



262 BIGHTS AND LAWS OF NAVIGATION. 

has been had, in cases of derelict as well as in other cases, 
rather to the fair remuneration of salvors for their services 
than to the nature of the misfortune to which the owner 
has been exposed. 

998. Salvage is allowed on all subjects of wreck, jetsam , 
flotsam, and ligan. It is allowed on all property saved, what- 
ever its nature may be. The saved property is impersonated 
and pays for its own salvation. (Peace.) Each owner bears 
his proportion according to the value of his part or pro- 
portion of the cargo. Noma. 

999. Salvage . is payable in respect of the freight entirely 
earned, or in the proportion which the portion of the voyage 
accomplished bears to the residue of the voyage when the 
freight has not been completely earned. Aline. Noma. 

1000. It is payable for supplying from a ship's crew men 
in aid of a ship which has become incapable of proceeding by 
loss of her necessary complement of seamen. Boe. Janet. 

1001. The right to salvage arises from assistance given 
in the saving of a vessel in distress or property exposed to 
danger, not from the accidental advantage which some other 
person or property may derive from the occurrence. Mere 
accident neither occasions liability nor entitles to reward. 
It has accordingly been held that the salvors of the Mary, 
though entitled to compensation for saving her, are not en- 
titled to salvage against the Emma, because, but for that 
service, the Mary would have drifted against and struck 
her, or would have inflicted a heavier blow. Annapolis and 
Golden Light. 

1002. It has been held that a claim for salvage of a fo- 
reign ship of war cannot be entertained in the Admiralty 
Courts of this kingdom. (PriuB Erederick.) This is not 
because compensation ought not to be made, but on account 
of the immunity of the foreign war-ship from attachment in 
the waters of a nation which has permitted her to enter. 
It must be assumed that the sovereign to whom she belongs 
will, on proper application, bestow a due reward. 
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1003. Who entitled. — As salvage is a reward for the 
service rendered in the preservation of the person or pro- 
perty, it may be stated as a general proposition that those, 
and those only, who are actually engaged in rendering it 
are entitled to participate ; and as ships, boats, and various 
machines and implements are often employed, the owners of 
these things are also entitled to a fair participation. But 
this rule is subject to various exceptions. Magdalen. 

1004. The reward is for personal service. The master and 
sailors, and even apprentices, of a vessel or fishing or other 
boat are entitled to retain what they receive to their own 
use ; the owner of the ship or the master in whose service 
the apprentices are has no right to any portion of such 
earning, he is neither entitled to claim it from them or to 
deduct it from their wages. The shipowner is entitled to, 
and must be content with, the amount allotted to the ship 
for such aid as she has afforded, except where ships are fitted 
out for the express purpose of salvage- service, and the 
master and men are expressly engaged and hired for that 
service ; in such cases the compensation belongs to, or is 
divisible among, the shipowner, master, and crew, or any of 
them, according to their contracts. Alfen. 

1005. Indeed, according to the law of England (1 M. S. 
A. 182), any stipulation by which any seaman consents to 
abandon any right which he may have or obtain in the na- 
ture of salvage is wholly void, except (3 M. S. A. 18) stipu- 
lations made by seamen, belonging to a ship which, accord- 
ing to the terms of the agreement, is to be employed on sal- 
vage service, with respect to the remuneration to be paid 
to them for salvage services to be rendered by that ship to 
any other. 

1006. When the service is rendered by different sets or 
parties of salvors, each set is entitled to a distinct reward, 
proportionate to its service, whether the several sets are 
acting at the same time in the same act of saving or in suc- 
cessive independent transactions. If one set of persons 
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rescue a ship from a situation of danger, but are obliged by 
perils of the sea or the inadequacy of their power to aban- 
don her, and another set afterwards find her, whether in a 
new danger or not, and bring her to a place of safety, each 
set contributes to the saving and is entitled to participate 
in the compensation. The E. U. Magdalen. 

1007. As the consideration is sometimes for compound 
services, persons who are not entitled to recompense for one 
portion of that compound may be entitled to a modified 
compensation for another portion of it. He who has in- 
curred no expense is obviously not entitled to compensation 
for expense, though he may be for his skill, peril, and la- 
bour. He who is otherwise compensated for or is bound in 
duty to render, his skill and labour, may be entitled to com- 
pensation for expenses which he may have incurred. He 
who was bound in duty, in respect of wages or otherwise, to 
render ordinar}^ assistance, might be entitled to a reward for 
extraordinary aid or for incurring uncontemplated peril be- 
yond the scope of his employment. 

1008. Although a public ship ts not entitled to salvage- 
remuneration for services rendered to a private vessel of 
her own nation, her officers and her crew are not under a 
duty to render their services gratuitously ; their ordinary 
compensation is slender enough for their ordinary services, 
and, although bound to assist a ship in distress, they are 
entitled to a just compensation for their assistance. (Abbott, 
562. Earl Eglinton. £;Osalie.) And on the same princi- 
ple the officers and crew of a coastguard vessel are entitled 
to a like reward. Silver Bullion. 

1009. The owner of shipwrecked property is liable to pay, 
in respect of services rendered by officers or men of the 
coastguard service in watching or protecting the property, 
unless it can be shown that he or his agents declined such 
services when tendered, or that salvage has been claimed 
or awarded for such services. The remuneration is to be 
fixed by the Board of Trade, restricted within certain limits, 
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and is to be recovered, received, and applied as fees received 
bj receivers under the Merchant Shipping Act. 2 M. S. A. 20. 

1010. A neutral, who has purchased from one belligerent 
at sea, a ship captured from the adversary, with intent of 
restoring her, is entitled, if the owner adopt the transaction, 
to a salvage remuneration in addition to the amount which 
he has paid for the ship. 

1011. A recaptor of a ship from the enemy is entitled to 
civil salvage for services which he may have rendered in pre- 
serving her from the perils of the ocean, in addition to his mili- 
tary salvage for the rescue from the foe. Whea. 456. Louisa. 

1012. Who not entitled. — Persons who are under a 
duty to render the service which saves or aids in saving, are 
not entitled to salvage ; therefore, the following descriptions 
of persons are not entitled to salvage, or to participate in 
the amount allowed to the class of persons with whom they 
have acted. 

1013. The owner of a share of a ship saved by a vessel 
of which he is part owner is not entitled to salvage, on 
account of the service of his salvor- vessel, for she is engaged 
in saving his own property ; but he is entitled to the benefit 
which accrues from deducting the share which he would 
otherwise have received from the amount to be paid by the 
vessel saved ; for his helpmates are not entitled to the reward 
of his vessel. Caroline. 

1014. The master, officers, and crew of a vessel are not 
entitled to salvage for their successful exertions in rescuing 
her from destruction, or even from mutineers, for it is a part 
of their duty. But if, after a vessel has been stranded, the 
crew are lawfully discharged, by the owner or by the master, 
acting in good faith, where the owner cannot be consulted, 
and they afterwards save or aid in saving the vessel or her 
cargo, they are entitled to salvage remuneration. Their 
relation to the ship, their character of crew with all their 
incidental duties, were determined by their dismissal. Ab- 
bott, 661, 2. Vrede. Florence. Neptune. AVarrior. 
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1015. Passengers in a vessel in danger are themselves in 
danger ; there is a reciprocal obligation upon them and the 
crew to exert all their energies in the common cause ; the 
preserration of the ship is as much for their own safety as 
for the benefit of the owner ; their serrices are for their own 
benefit, as are the services of all the other assistants. They 
are not entitled to claim salvage for the saving of that which 
is connected with their own safety. But if a passenger of 
peculiar skill has through circumstances to take upon him- 
self the management of the endangered vessel, and succeeds 
in rescuing her from destruction, his assistance is beyond his 
duty, and entitles him to a salvage reward. (Abbott, 560. 
Vrede. Branston. Newman v. Walters). So if passengers, 
after having lefb the ship with their property, return, or 
even, having the opportunity of leaving her with their valu- 
ables, remain, for the purpose of assisting the ship, they are 
entitled to salvage remuneration, for their duty had ceased. 
With their duty, their relation to the vessel, in sooth, their 
character of passengers had determined. 

1016. So when accident or even misconduct brings two 
vessels into collision, it is a natural duty to render mutual 
assistance. That duty is now constituted a legal obligation. 
In every case of collision between two ships it is the duty 
of the person in charge of each ship, if and so far as he can 
do so without danger to his own ship and crew, to render 
to the other ship, her master, crew, and passengers, such as- 
sistance as may be practicable and as may be necessary in 
order to save them from any danger caused by the collision. 
3 M. 8. A. 33. 

1017. Ships sailing as consorts in a common enterprise 
are under a mutual and reciprocal obligation to aid each 
other ; each has the benefit of that obligation ; and she who 
escapes danger herself, and assists her consort, is not entitled 
to salvage ; for had the calamity befallen her she would have 
been entitled to the like exemption. And, in the absence of 
express agreement, such an obligation is inferred from the 
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association which they have formed. They are embarked in 
a common enterprise and a common risk. A man-of-war 
associated with transports for their protection, is not en- 
titled to salvage (Abbott, 560) ; but ships which merely sail 
together, not embarked in a common enterprise, are under 
no such obligation ; each is entitled to salvage for assistance 
to another. Custom has, in some places and among some 
ships, in particular occupations, introduced a similar duty of 
rendering gratuitously reciprocal aid; but where such a 
custom prevails it can be sustained only upon some reason- 
able mutuality and proportionate equality in the power to 
assist ; therefore, such a custom among sailing-vessels will 
not establish a corresponding right, on the part of a sailing- 
vessel, against a steamer ; for there is no adequacy of con- 
sideration, the capacity of the steamer to aid so much ex- 
ceeds that of the sailer. Africa. 

1018. The public ships of the nation, maintained at the 
public expense for the protection of her commerce as well as 
her other interests, are not entitled to any participation in 
salvage reward. Bosalie. 

1019. A public officer, as one of the coastguard ser- 
vice, who merely permits his men to assist a ship in distress, 
the lords of the Admiralty, lords of manors, magistrates, 
flag officers, and others who merely authorize the rendering 
of salvage assistance, are not entitled to any salvage reward. 
Abbott, 667, 669, 670. 

1020. Salvors of an abandoned vessel are under a peculiar 
duty, so far as is consistent with their safety and practicable, 
without great inconvenience, to take on board such of the 
crew as have had refuge in another vessel, unless it is more 
convenient that they should proceed in the vessel which has 
received them. But salvors of a vessel wholly or partially 
abandoned by her crew are not bound to deviate in search 
of such of the crew as had left her. Orbena. 

1021. Persons engaged to render service in a limited 
capacity are not entitled to salvage reward in respect of 
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services rendered within the scope of their engagement, 
although the services became more arduous than had been 
expected. The pilot is bound to stand by and aid the ship 
he has taken under his charge, although his office is attended 
with greater danger or difficulty than he had anticipated. 
A steam-tug, or other ship, which has taken a vessel in tow, 
must not abandon her so long as, notwithstanding tempes- 
tuous weather or uncontemplated difficulties, the fulfilment 
of his engagement is practicable, and neither the pilot nor 
the steam-tug is entitled to salvage remuneration for assist- 
ance afibrded in such service. But if the state of the 
weather or other circumstances, including among such cir- 
cumstances concealed unseaworthiness of the vessel, be or 
become such that the mere office of pilotage or towage is 
superseded or surpassed, and the pilot or tower in good faith 
enter upon the new avocation of salvor, the one or the other 
is entitled to remuneration for salvage service. But the 
pilot must be prompt in rendering his service, and not wait 
till the ship appears to be in danger ; and if he can accom- 
plish the purpose of pilotage by sailing ahead, or in any 
other manner, when he cannot board her, he must perform 
his duty as a pilot, and not by his own neglect convert him- 
self into a salvor. Minnehaha. Fox. Andrews. Bosehaugh. 
Albion. Annapolis and Golden Light. Galatea. Medora. 
Hebe. Saratoga. 

1022. And a pilot is not at liberty to decline the office of 
pilot because the ship requires services in excess of that duty, 
he is bound, if required, and if he can do so with a reason- 
able degree of personal safety, to perform his office of pilot, 
and he is entitled to salvage remuneration in respect of his 
extraordinary services or peril. Black Sea. Orion. 

1023. Persons not regular pilots, who act as such where 
there are no licensed pilots, and licensed pilots beyond the 
district to which they belong, are entitled for guiding a ship 
to a place of safety, either to pilotage or salvage reward, 
according to the nature of the service which they perform. 
Hedvig. Bosehaugh. 
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1024. The charterer of a yessel is not entitled to partici- 
pation in the share of salvage apportioned to the vessel, 
except in respect of anj compensation for delay in the 
voyage ; for the salvage service of the ship is a sort of per- 
sonal service, and belongs to her owner, who bears the risk 
of any injury which may befaU her. Alfen. 

1025. Neither the lord of a manor, nor any other person, 
can, by taking possession of or intermeddling with ship or 
goods, against the consent of the owner or those acting 
under his authority, entitle himself to any compensation as 
a salvor. Abbott, 556. 

1026. So beneficial is it, to the public and in particular 
to insurers, that every inducement should be held out to 
vessels to render assistance to others in distress, and so pro- 
bable is it that all will reciprocally benefit by its observance, 
that it may be asserted as the law maritime, to which the 
law of every country ought to conform, that a policy of 
insurance is not imperilled by a vessel in rendering assistance 
to another in distress, unless she thereby places herself in 
extreme danger. There is, however, a want of accord in the 
decisions and judicial opinions on the subject ; those of the 
American courts are more opposed to the principle than those 
of the British tribunals. Hope. Lawrence v. Sidebotbam. 
Deveran. Johannes. .Boston. Henry. Orbena. 

1027. A packet carrying mails must not deviate for this 
purpose except in cases of urgent necessity. Martin. 

1028. Conduct. — ^They who engage in the pilot, towing, or 
salvage service, impliedly contract that they possess ordinary 
skill and capacity for that service. Persons who are not pro- 
fessed pilots, towers, or salvors, impliedly contract only 
that they possess such skill and capacity as may be reason- 
ably inferred from their ordinary occupations, their num- 
bers, the size and character of their vessels and other appli- 
ances. A fisherman with his smack does not represent that 
he possesses the skill of a sailing-master or the power of a 
steamer. Minnehaha. Magdalen. Houthandel. D. K. 
Chester. Shersby v. Hibbert. 
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1029. When a party of Balvors is in possession and fna- 
nagement of a ship or other property, with apparently ade>- 
qiiate skill and power for the service, no others ought to 
interfere, except on their request or permission. But if 
the party in possession does not possess skill and power 
commensurate with the serrioe they have undertaken, it is 
their duty to accept and ask for assistance, and, if necessary, 
to relinquish the office to others ; and when the incapacity 
or inefficiency of those in possession is manifest, others have 
a right to interfere. The owner of the property has a right 
to revise, demand, or accept such aid as he may think fit. 
It may sometimes be necessary or proper that different sets 
should act intermittingly at intervals. (Clarissa.) When 
the master or owner is present, he has the right of reason- 
able command. The master of a steamer or other vessel en- 
gaged in salvage service ought to follow the direction of the 
pilot in charge of the ship (Minnehaha) ; and all persons 
engaged in saving her ought to act, so far as is consistent 
with any superior knowledge they may possess, in obedience, 
or at least with deference, to the directions of the master, 
except in matters in which those of the pilot are their 
proper guide. 

1030. The salvors sustain a sufficient punishment for the 
injury occasioned by ordinary mistake or error, in the dimi- 
nution of the property, a proportion of which only consti- 
tutes their legitimate reward. 

1031. The injury occasioned by gross negligence or error, 
such as by unnecessarily taking her into an unfit harbour, 
should be compensated by a further reasonable deduction 
from the remuneration which the salvors would otherwise 
receive. Owners have been held entitled to an allowance 
in this respect, though not distinctly claimed in the plead- 
ings. Atlas. Santafiore. Bosalie. Magdalen. Ferla. 

1032. Gross and wilful misconduct of the salvors is a 
proper ground for punishment by partial or total depriva- 
tion of the reward to which they would be otherwise enti- 
tled for their services, according to the nature and extent of 
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their offence, and the injury which it maj occasion. But 
the owners must in their pleadings distinctly state anj such 
misconduct on which they may rely. Atlas. Minnehaha. 
Magdalen. Wear Packet. Dk. Manchester. Charles Adolphe. 
Martha. Clarissa. 

1033. Salvors have no right to sell, or deal for their own 
purposes with, or to retain from the proper custody the 
ship or property saved. Improper acts of this character 
have been punished as misconduct. But they have a right, 
while engaged in the service of salvage, to receive and when 
necessary to take from the ship's stores, sufficient supplies* 
for their subsistence ; and slight irregularities, incident to the 
nature and circumstances of the service in this respect, have 
been leniently considered. Lady Worsley. Houthandel. 

The misconduct of one set of salvors does not affect the 
right of others who have not misconducted themselves, and 
that right is not prejudiced by the circumstance of their 
being joint plaintiffs in the Admiralty with those who have 
misbehaved. Neptune. 

1034. It is the duty of the salvors to take the ship or 
property to the most convenient place of safety, and, when 
practicable, to that which may be most beneficial for the 
owners ; but unless there is some cogent reason for taking 
it out of their way to another port, they discharge their 
duty by taking it to that which is most convenient for 
themselves, if not too remote for the owners. Houthandel. 

1035. The salvors should relinquish a vessel which is in 
need of no further assistance from them, to the pilot who is 
in charge. Bomarsund. 

1036. The master and crew of the salvor ship are entitled 
to retain the possession of a ship saved against the owners 
of the salvor. Princess Helena. 

1037. The officers of a public ship have no right to take 
a vessel or property from the possession of the salvors. 
Abbott, 556. 

1038. CoNTBAOT. — The right to salvage proceeds on the 
principle of an implied or actual contract. 
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1039. When a ship or other propertj is abandoned or 
cast beyond the control of the owner on the coast or on the 
billows ; when the ship is driven bv the winds in the extre- 
mity of distress ; when services are offered and accepted 
without special agreement, or rendered and not refused, the 
law implies a contract on the part of the owner to give those 
who save it such proportion of the property saved, or of its 
value, as will constitute a reasonable reward for the service. 
Annapolis and Golden Light. 

1040. The master represents, for this purpose, the owner 
of the vessel, and also the owner of the cargo, and their 
power to contract for assistance; he may reject the aid 
proffered to his vessel ; but although he at first refuse, if 
he afterwards acquiesce in or receive such assistance, the 
contract is complete, and the right to remuneration follows. 
(Persia. Arthur. Theodore.) But the master of a salvor 
vessel cannot, without their acquiescence, contract for the 
remuneration of his crew, unless his vessel is dedicated to 
salvage service. Briton. 

1041. The ship talks by signals, with the indistinct signs 
of colours, with the indefinite language of the cannon and 
the horn ; such signals are often in their nature, and more 
frequently from the state of the elements, ambiguous. In 
such case they are to be construed by the condition of the 
vessel ; if she requires a pilot, an ambiguous signal is a 
signal for a pilot ; if she is in danger, it is a signal of dis- 
tress ; and the signal so construed determines the nature of 
her contract. Little Joe. Bomarsund. 

1042. The contract may be express. It may be for a 
definite service. It may be for a definite price. A parol 
contract, if distinct, is as obligatory as one in writing. The 
latter rarely occurs. Firefly. 

1043. If an express contract is fairly and deliberately 
made, both parties being upon equal terms, both parties 
are bound by its stipulations. Jan Hendrick. Helen. 

1044. It may be hardly necessary to say, that a contract 
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collasive between tbe master of a ship and its salvors is 
simply null and void as against the shipowners. (Theodore.) 
If a towing vessel contract for her assistance to a ship in 
manifest danger, she must render the stipulated service, al- 
though it be to extricate her from the danger, for merely a 
towage remuneration, and she must be satisfied with the sti- 
pulated reward. Minnehaha. 

1045. But if a new state of circumstances supervene, 
and additional services are rendered and accepted, a new 
implied contract arises to render a reasonable recompense, 
in addition to, or in substitution for, those on which the 
parties had agreed. 

1046. If there was a material unapparent defect in the 
vessel, or any concealed circumstance, by reason of which 
the vessel was in danger, while she contracted merely for a 
service of pilotage or towage, the pilot or tower, if he rescue 
her from that danger, is entitled to an additional reward. 

1047. If the remuneration contracted to be paid is so 
extravagant as to indicate manifest extortion, or so inade- 
quate as to indicate imposition on salvors ignorant of their 
rights, the court will treat it as null, even after the stipu- 
lated amount has been paid. Enchantress. Louisa. Kin- 
galock. Jonge Andrews. Silver Bullion. 

1048. When an agreement for remuneration is cancelled 
by the parties, or treated as null by the court, the remune- 
ration is the same as if none had existed between them. 
Africa. 

1049. Eate. — The rate of salvage, in the absence of 
agreement, is a subject of very difficult adjustment. It 
may be defined as being that proportion of the property 
saved which will constitute a liberal and reasonable reward 
for the service of the salvors and the perils they have en- 
countered, in addition to any expense which they have pro- 
perly incurred. But that which is easy in definition is 
often extremely difficult of ascertainment, particularly in 
the conflict of evidence as to the danger and the extent of 

T 
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the tenrices rendered, which fireqnently occurs from the 
confuBioa in which the seryioee are rendered, as well as 
from misconception or intentional fidsehood ; and that dif- 
ficulty is frequently increased by the inadequacy of the pro- 
perty to an adequate reward. 

1050. Certain arbitrary rules in former times prevailed, 
and still in some nations prevail, such as allowing half, or some 
fixed proportion of derelict, to the salvors. But such rules are 
now in general disavowed, and they are to some extent dis- 
regarded even where they are still acknowledged as law. 
It 18 said that in some of the States of America the rule is 
to allow one-third of the value in case of derelict. (Mag- 
dalen.) And in England, in cases of wreck or derelict, one- 
third is generally allowed Abbott, 555. 

1051. The remuneration for salvage should be liberal on 
account of its uncertainty, as well as on account of the other 
peculiarities of the service. It is not to be measured hy 
the ordinary wages or profits of the persons engaged. 
Fishermen are not entitled to a less compensation for their 
assistance because they are persons hired at weekly wages. 
A usage to that effect is void. John. Hedwig. 

1052. We can propose no fixed rule, but reason prescribes 
certain elements for the decision. To allow the whole thing 
is contrary to the notion of salvage. When it is of small 
value, the Crown, or other owner of the right of wreck, may 
bestow it, as the reward of honesty, on the finder, and to 
encourage exertions on future occasions ; but salvage im- 
plies that a reasonable proportion shall be retained by the 
owner, and, on the other hand, that the salvors shall be re- 
quited as liberally as the property will afford. 

1053. Consequently, we must regard both sides of the 
subject : on the one, the value of the property imperilled, 
the extent of the danger, and the proportion of it rescued 
from that danger ; and on the other, the promptness, the 
energy, the activity, the peril, the intrepidity, the steadi- 
ness and good conduct, the skill, even the good fortune and 
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success, of the salvors, the number engaged, the repetition 
or continuance of dangers, the length of time occupied, the 
value of the avocations from which thej have been with- 
drawn, the losses or disappointment of ordinary profit which 
they may have incurred, whether in their ships, their boats 
or apparatus, their fishing or other pursuits, — ^indeed, every 
circumstance which, in the view of a reasonable man, gives 
a just title to compensation. 

1054. It may be observed that the costs, losses, and ex- 
penses, and half the value of the property saved, constitute 
the maximum, although the property was derelict, except 
under very extraordinary circumstances. Inca. L'Esp6- 
rance. Frances. Eeliance. Jubilee. 

1055. Although the rule of allowing half the value of a 
ship found derelict has been abandoned, yet in such cases 
the destitute and hopeless situation of the owners' property 
has been accepted as a consideration for giving a reward 
more liberal than in other cases. Magdalen. 

1056. A vessel is derelict when abandoned by her crew 
for their own safety, although they have left with the in- 
tention of returning with or sending assistance, unless it is 
merely temporarily, as to get her to the shore with or with- 
out further aid. But the crew suddenly quitting her and 
rushing on board a vessel which has come into collision, is 
not to be regarded as abandonment until they have found it 
unsafe or impracticable, or have neglected to return. Ferla. 
Coromandel. Eenix. Aquilla. 

1057. A very liberal compensation is made for the loss 
and the risk and danger of life of the salvors. Santafiore. 

1058. When a ship has been rescued from the flames a 
remuneration has been awarded liberal according to the 
danger encountered by the salvors; and, consequently, a 
larger portion of the reward has been ascribed to a vessel 
and her crew attached to the burning ship than to the ves- 
sels free and occupied in transporting the persons and goods 
from her. (Eastern Monarch.) A higher rate is also allowed 
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when the climate enhances the danger. (Lady Warley.) 
Promptness and efficiency of the salvage-service are reasons 
for increasing the reward. TMinnehaha. 

1059. Allowance has heen made to salvors in respect of 
persons relinquishing their occupation as fishermen while 
engaged in fishing, and for loss of the salvors' vessel. Ca- 
therine. Thomas. 

1060. Additional allowance has been claimed in vain bj 
salvors in respect of a foreign master's ignorance of the 
coast ; in respect of tbeir abandoning their intended fishing, 
when it had in no manner been intimated that they should 
expect compensation on that account ; and it has been re- 
fused in respect of risk of loss of the policy of insurance. 
Abbott, 560. Hedwig. Medora. Deveron. 

1061. Steamers have been justly considered to be entitled 
to a higher rate of salvage than ordinary vessels, even for 
the same service ; not only on account of their greater effi- 
ciency in the particular transaction, but also on account of 
the general beuefit which shipowners and merchants derive, 
and in which each indirectly participates, from the dedica- 
tion to no inconsiderable extent of ships of that character 
to the salvage service. Some temporary inconveniences 
have however arisen, occasionally leading to contests, from 
the interference which these more powerful agencies have 
occasioned with the smaller craft, which had previously 
sought great part of their subsistence from assisting ves- 
sels in distress. Kingalock. Enchantress. Alfen. Martha. 

1062. The rate of salvage-remuneration is not reduced 
because the salvors acted under the directions or advice of a 
naval officer. Persia. 

1063. In estimating the amount of the salvage, the value 
of the ship or other property saved is one of the most im- 
portant elements. That value is to be taken at the price at 
which the ship or goods might be sold at the port nearest 
to which the service of salvage is complete, if that affords a 
proper market ; but if that is not a convenient place for 
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the sale of such a ship, or of such commodities, then the 
value must be assessed at their fair selling price at the most 
convenient proper market, deducting from the assumed pro- 
duce the expenses of removal and all customary charges and 
proper discounts and disbursements, but not mere gratuities, 
although usual. George. 

1064. The receiver of wreck for the district is empowered, 
on the application of either party, to appoint a valuer when 
any question of salvage occurs. 3 M. S. A. 60. 

1005. Lien. — The salvor has a lien on the property saved 
for the amount of his salvage. That lien takes precedence 
of the charges upon a ship by way of bottomry, for the 
owner of the charge for bottomry has the benefit of the 
rescue. It takes precedence of wages of the master and 
crew, of the shipwright's claim for subsequent repairs, and 
of all claims for necessaries. Of the various claims for sal- 
vage, that for the saving of human life has precedence, as 
well in the Admiralty as before the Board of Trade. Gus- 
taf. Bartley. Coromandel. 

1060. Retentiok. — The right of lien in general gives a 
right of retention of the property, and in some cases de- 
pends upon such retention. It seems to be considered that 
at common law salvors possess such right. The right, how- 
ever, is not lost by relinquishment of the possession. And 
where there is a proper person to take care of it, particularly 
where there is an official receiver, it is the duty of the salvor 
to place the property under his charge. If salvors take pos* 
session of such property from the owner after it has been 
delivered to him by the receiver, the Admiralty will order 
its release, and compel the salvor to pay the costs of the ap- 
plication. 1 M. 8. A. 468. Lady Catherine. 

1007. Appoetionmbnt. — The gross amount of salvage 
earned must be duly apportioned to those who have contri- 
buted to the earning of it, and the ships, boats, machinery, 
etc., employed are all entitled to their fair share. The 
owners of the ships, boats, machinery, etc., are entitled to 
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the portions allotted to or in respect of those inanimate 
salvors. 

1068. This apportionment is effected by the Admiralty, 
but not bj the common law courts. The latter leave the 
salvors, if they can, to settle their proportions between 
themselves. (Atkinson v. Woodall.) If there are several 
sets of salvors, the first process is to divide the aggregate 
into as many portions as there are sets entitled. If any 
set has forfeited its share by misconduct, it remains to the 
owners of the property, unless other sets have earned it, 
or a portion of it, by additional good service. If particular 
sets have rendered greater service or encouutered particular 
danger, as where one boat has attached herself to the burn- 
ing vessel to take out the crew and cargo, and the others 
have been free or more remote from that danger in ren- 
dering their assistance, those which have rendered the great- 
est services or incurred the greater danger are entitled to 
proportionately larger shares of the reward. Clarissa. St. 
Nicholas. Ferla. 

' 1069. A ship is entitled to be considered one of the sets 
of salvors, although her only service was in carrying out 
persons to aid in saving. Her reward, however, might not 
be considerable, and she might perhaps be sufficiently recom- 
pensed by a remuneration for loss of time. Norden. 

1070. The share of each set is then to be subdivided be- 
tween its constituent members, observing among them also 
a distinction in respect of any very great differences of risk 
incurred or services afforded. The expenses incurred by 
the salvors of the set should be reimbursed previously to 
proceeding to a division. 

The ship or boat takes her share in addition to recompense 
for injuries sustained or expenses incurred ; a steamer takes 
a larger proportion. 

1071; Subject to distinguishing circumstances, the salvor- 
vessel rarely receives more than half the net salvage ; the 
master half of the residue ; and what remains is generally 
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distributed among the rest of the crew in proportion to 
their wages, treating apprentices as entitled to two-thirds 
of the wages of an able-bodied seaman. Boe. Himalaja. 
George. Enchantress. Jane. Spirit. 

1072. Bemedy. — The remedy for salvage is to some ex- 
tent secured by an imperfect right of detention, as to which 
there does not appear to be perfect accordance between the 
Admiralty and the courts of law. The legal remedy may 
be obtained by action at law, which is less efficient when 
the salvors are not agreed as to the division among them- 
selves, particularly if there are several sets insisting upon 
any other than a rateable division. The more convenient 
proceeding is in the Admiralty Court, which can attach 
the property, assess the salvage, and regulate its distribu- 
tion. In this country there is a local court for the Cinque 
Forts, and in cases of limited amount jurisdiction is given 
by statute to justices of the peace. Our observations on 
this subject must be confined within narrow limits. 

1073. The Admiralty has jurisdiction in questions of sal- 
vage beyond, when the subject of the question is within, the 
presidial line. It has a concurrent jurisdiction with the 
Court of the Cinque Ports, and a concurrent as well as ap- 
pellate jurisdiction with the justices of the peace. From 
the Admiralty an appeal lies to the Privy Council. Louisa. 
Leda. Argo. Actif. 

1074. The Judge in the Admiralty and the Lords of the 
Council, in salvage as well as in collision, can avail them- 
selves of the aid of Trinity and sailing masters for the con- 
sideration of facts and questions of nautical skill and con- 
duct. Magdalen. 

1075. It was enacted that the amount of salvage should 
be determined in case of dispute, if it arose within the 
Cinque Ports, as formerly; if it arose elsewhere, and the 
parties could not ageee upon an arbitration, and the sum 
claimed did not exceed £200, by two local justices of the 
peace ; but if it exceeded that amount, by two justices of the 
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peace, if the parties agreed to refer it to their arbitration, 
otherwise by the Court of Admiralty in England or Ireland 
and the Court of Session in Scotland, with a liability on the 
claimants to costs, unless they recovered more than £200, 
or the court certified that it was a case proper to be brought 
before it. 1 M. S. A. 460. 

1076. Who were the justices having authority to act de- 
pended on the locality of the salvage-service. Their powers 
and mode of proceeding, the mode of proceeding by arbi- 
tration, the appeal to the Court of Admiralty, the mode of 
payment and appointment, and of enforcing payment of the 
salvage awarded, are ascertained and provided for by 1 M. S. 
A. 460-469. 

1077. It was held that the 1 M. S. A. 458 and 460, as to 
salvage and jurisdiction of the magistrates, was limited to 
the British dominions (Leda); and that the right of proceeding, 
in cases where the amount in question did not exceed £200, 
was confined to the jurisdiction of the magistrates, unless 
there were some special circumstances, such as the vessel 
being in the custody of the court on an anterior claim, or the 
master's refusal to go on shore and submit to the jurisdiction 
of the magistrates, and removing his vessel from the limits 
of their authority before the salvors could with reasonable 
diligence apply to them. Atkinson v. Woodall. Cuba. Argo. 
Alpha. John. Minnehaha. 

1078. The provisions contained in 1 M. S. A. 460-469, 
were amended (by 3 M. S. A. 49) by extending the juris- 
diction of the local magistrates to all cases in which the 
value of the property saved did not exceed £1000, and 
to cases of salvage in which the salvage-service was rendered 
beyond the limits of the British dominions, and by various 
directions as to the selection of the justices, their jurisdic- 
tion, and procedure. 

1079. The Court of Appeal w^ill vary the order of the 
inferior court as to the amount of salvage, when it is either 
extravagantly large or altogether inadequate, but not on a 
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mere question of adequacy or inadequacy within moderate 
bounds. Cuba. Clarissa. Messenger. Harriett. 

1080. The costs are to some extent in the discretion of 
the court ; they are in general given to the salvors, if the 
tender of the owners is insufficient, and refused to them if 
they have refused a tender of an amount found adequate 
(Hopewell. Favorite), and given against them if they have 
refused a very liberal reward (Nicolai. Hedwig), or if the 
amount awarded to them is less than two-thirds of the 
demand. Seine. 

1081. If two sets of salvors su^, and one occasions vexa- 
tious costs by its mode of proceeding, the court will protect 
the owners against such costs (Bartley) at the expense of the 
offending party. 



Chapter V. 

SLAYE-TBADE. 

1082. Some writers found general law upon practice, — ^the 
law of nations on their practice, as indicating a general 
accord. The law affecting slave-trade is part of the law of 
nature, and not in all its departments a portion of the law 
of nations ; but if law is established by practice, the trade 
in slaves, in the capture, sale, and purchase of our own 
kind and kindred, is in perfect accordance, and is unques- 
tionably established as consouant, with natural law. 

1083. From north to south, from east to west, from the 
most remote antiquity to a comparatively recent period of 
history, every faith, — Brahmin, Buddhist, Heathen, Jew, 
Christian, Moslem; every country,— Scythia, Ancient Bri- 
tain, China, India, Batavia, Persia, Egypt, Assyria, Israel, 
Greece, Eome, Carthage, Bussia, France, Spain, Portugal, 
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Italy, England, have, by their incessant practice, establisbed 
the legality of the traffic in the human race. 

1084. No inconsiderable portion of the trade carried on 
by the caravans, which traversed Asia from the earliest times, 
consisted in the purchase and sale, and occasionally, as they 
travelled along, in the capture of slaves. 

1085. The trade in the Euxine involved the barter of the 
commodities of India and the East for the slaves which the 
Cimmerian and Scythian traders brought to its marts. 

1086. Egypt and the Mesopotamian nations teemed with 
captives, sometimes sold or exchanged for others less likely 
to disturb the peace. At times they were transported by 
cities from one conquered region to another, so that by in- 
termixing the new settlers with the former inhabitants 
both might be controlled. 

1087. A principal part of the exports of the Britons and 
Saxons to the Continent consisted of the captives taken in 
internal wars. British slaves were admired and appreciated, 
and sold well in the Christian slave-market of Eome. 

1088. There is no asserted right of belligerents as to 
enemies or neutrals, against which we shall have occasion 
to protest, which can appeal for its support to one-hun- 
dredth part of the authority of practice which can be ad- 
duced in support of the unrestricted dealing in slaves. If 
it be permitted by the law of nature, it is permitted to 
every one not prohibited by his municipal law to deal in 
human flesh and blood. 

1089. But whatever names may have sanctioned the prac- 
tice, whatever nations may have adopted it, nature rebels 
against the doctrine, and proclaims its asserter a recreant 
against her laws. 

1090. We must not however be transported by feeling, 
or satisfied that denunciation proves the ofience. The ob- 
jections to slavery are not found in the ancient books; 
they have sprung from the sentiment of freedom, the deve- 
lopment of reason, and the more generous spirit of modern 
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times, and modem nations are more competent to admit 
them. 

1091. To deal usefully with the question, it is vain to 
resort to the captivating phrases of the thousand-and-one 
preachings about equality, the rights of freedom and loco- 
motion, and Christian doctrines, for they do not apply. 
The Christian Scriptures do not denounce slavery, but ac- 
cept it as an established condition, and teach all men to 
implicitly submit and obey. The abstract rights of equa- 
lity, fireedom, and locomotion are unquestionable. But while 
war exists, — and who shall suppress it ? — ^while the vir- 
tues and the vices concur in exciting the intellects and the 
energies of men, while industry and science, and ambition 
and avarice urge the human race, the enjoyment of abstract 
rights is controlled by countless impediments. The ill- 
trained in mind can neither morally nor physically appreciate 
or enjoy freedom, when or wherever let loose. The poor 
cannot enjoy locomotion beyond the limits within which, 
or freedom, except subject to the conditions on which, a 
subsistence can be gleaned. The question is not as to the 
existence of natural rights, but whether, and under what 
circumstances, and to what extent, if at all, the law of na- 
ture justifies any in restraining or impeding the enjoyment 
of them by others. 

1092. The justification has been sought in the real or 
imaginary rights of war. The pretence for the enslaving 
and selling of fellow-creatures rests on the unrighteous pro- 
position, asserted even by modem authors, that by the right 
of war a man may kill his enemy or sell him as a slave. There 
is no such right. We shall deal with the limitation of the 
right to kill the enemy on another occasion, observing only 
that it is limited to the necessities of warfare. These ne- 
cessities may involve a right to retain or to place a prisoner 
in a state of slavery ; but that does not establish the right 
to sell him as a slave. 

1093. It is not until a nation is strong, and possessed of 
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considerable wealth, and until the spirit of civilization has 
spread among the people, that captives can be retained in 
custody by a prison, or by the obligation of a word. Until 
then, the necessities of self-defence attach incidents to war- 
fare which cease in a better condition of nations. The ex- 
tent of the necessity is from time to time the measure of 
the right. 

1094. A nation which has no prison in which to retain 
its captives, and which can afford them no subsistence, ex- 
cept such as may be earned by their labour, is entitled to 
employ them, or to deliver them to others who will employ 
and maintain them, at least until the danger is past. It is 
by such means only that they can be rescued from the 
sword or starvation. Those who receive the captives are 
entitled to reasonable services as the compensation for the 
maintenance and protection they afford. What may be the 
just limits of the rights of such protectors must depend 
upon ever-varying circumstances, into which it is unneces- 
sary to inquire. 

1095. But whatever the right of such protectors or of 
such captors in war, although a state of slavery is produced, 
the material element is wanting which constitutes traffic in 
slaves. That element is price — payment. Unless they can 
be sold, the captives are generally an encumbrance to such 
captors, and constitute no inducement to war; but when 
they can be converted into articles of commerce, they be- 
come things worth stealing, valuable plunder, to be acquired 
by inroads and wars, by hunts and forays more iniquitous 
than open war; the warriors and the thieves who perpe- 
trate these enormities become the hirelings of the mis- 
creants who open a mart for the purchase of the commo- 
dities which those enormities produce. 

1096. Nor is war the only source of the traffic. The 
urgent necessities and barbarous tastes of some peoples, 
living in an uncivilized and precarious state, induce them to 
accept the proffered purchase-money for the blood of their 
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own children, and, perhaps, to persuade themselves that bj 
the horrible barter the condition of their victims may pos- 
sibly be improved, 

1097. It is beyond our purpose to inquire into the depor- 
tation of slaves from Africa to the West, its original cause, 
the means by which the unfortunate creatures are procured, 
the mode in which they are treated, or the increase of 
misery which has been occasioned by the injudicious me* 
thods adopted for the abolition of the trade. 

1098. The capture and enslaving of the people of a peace- 
ful nation is an atrocious violation of international law ; but 
the dealing in slaves is not an offence against international 
law. The buying and selling of slaves by the subjects of 
one nation, or between the subjects of two nations, is a 
matter with which a third has no right to interfere, unless 
the transaction occur within the ambit of its municipal 
law. 

1099. The slave-trade is an offence against the law of 
nature, but it is not punishable unless committed within 
the range of some municipal law, which has declared it an 
offence and prescribed a penalty. 

1100. The first law of which we are aware against this 
nefarious traffic was passed in Veuice, in 864, but its in- 
efficiency required a more strihgent measure. In 878 it 
was declared criminal for a Venetian to permit any slaves 
to be received on board his vessel. 

1101. It has been described and treated, by a strange 
application of the word, as piracy by the laws of the United 
States of America, and of England, Denmark, and other 
European nations, but that does not constitute it piracy, 
punishable according to the law of nations. It can only be 
punished according to the law of the country in which it is 
committed, or to which the offender belongs. (Diana. Ante- 
lope. Madrazo v. WiUes. Buron v. Denman.) But foreigners 
committing such offences within its jurisdiction are liable 
to the municipal law. Del Campo v. The Queen. 
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1102. The English statute, 6 Geo. IV. c. 113, s. 2, de- 
clared it unlawful, except in certain cases, for any person to 
trade in slaves, or persons intended to be dealt with as 
slaves, or to convey any persons to be dealt with as slaves, 
or to import, or to contract for importing, into any place, 
slaves, or persons to be dealt with as slaves ; or to ship, 
tranship, embark, receive, detain, or confine on board, or to 
contract for the shipping, etc., on board of any vessel, of 
slaves, or persons conveyed to be dealt with as slaves; or to 
fit out, man, navigate, equip, dispatch, use, employ, let, or 
take to freight, or on hire, or contract for the fitting out, 
etc, any vessel for any such objects or contracts ; or to lend 
money, or to enter into security, or to engage in partner- 
ship, or otherwise, for any such purposes ; or to take the 
charge or command, or to navigate, or enter, or embark on 
board any vessel, as captain, officer, servant, or in any other 
capacity, knowing that the vessel is to be employed for 
such purpose ; or to enter into any contract of insurance in 
respect of such objects. And by 6 & 7 Vict. c. 98, it is 
enacted that all the provisions of the 5 Geo. IV. c. 113, 
shall extend to all British subjects, whether residing within 
the British dominions or in any foreign country. 

Persons engaged in dealing in slaves are subjected to a 
penalty of £100 for each slave. 5 Geo. IV. c. 113, s. 3. 

The vessel employed in such occupation, with all her 
boats, guns, and fiimiture, and everything on board belong- 
ing to her owners, is forfeited (s. 4). 

The dealing in, or conveying slaves on the high seas, or 
in any haven, river, creek, or place where the Admiral has 
jurisdiction, is piracy, felony, and robbery, and punishable 
with death (s. 9). 

Petty officers and seamen serving, or contracting for ser- 
vice, on board a vessel for such purposes, are guily of a mis- 
demeanour, punishable with two years' imprisonment (s. 11), 

Bounties are allowed for the capture of slaves (s. 25). 

This Act contains eighty-two sections, of which it is un- 
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necessary to cite more in this treatise, or to state more than 
that they contain various exceptions, some no longer appli- 
cable since the abolition of slavery in the British colonies, 
penalties for acts collateral to navigation, rewards for in- 
formation of the illegal objects of the vessel, and modes of 
procedure ; indeed, it is a consolidation of the laws for the 
abolition of the slave-trade. 

1103. The punishment of death for piracy, except when 
murder is attempted, is, by 1 Yict. c. 88, ss. 2, 8, com* 
muted to punishment by transportation for life, or not less 
than fifteen years, or imprisonment not exceeding three 
years. And by 16 & 17 Vict. c. 99, and 20 & 21 Vict. c. 8, 
penal servitude is substituted for transportation. 

1104. The Act 2 and 8 Vict. c. 78, authorizes any person 
in Her Majesty's service, under the authority of the Lords 
of the Admir^ty, or any one of the Secretaries of State, to 
detain and capture vessels engaged in the slave-trade, and 
the slaves on board, and to bring them for adjudication before 
the Admiralty, or any Vice-Admiralty court, as if the vessels 
and cargoes belonged to British subjects ; providing that no 
such court should condemn any vessel, if the owner should 
establish to its satisfaction that she was entitled to claim the 
protection of any flag other than that of Great Britain or 
Portugal. It indemnified persons acting under such f^utho- 
rity, provided for the mode of trial, and the circumstances 
under which vessels might be seized, declaring such circum- 
stances primsb facie evidence of employment in the slave- 
trade, and directed the condemnation of the ship and cargo 
to the Crown, unless the owner could prove the lawfulness 
of her purposes and outfit. 

The circumstances authorizing such seizure and condem- 
nation are, if there shaU be found any of the things herein- 
after mentioned ; that is to say, — 

Hatches with open gratings instead of the close hatches 
which are usual in merchant vessels. Divisions or bulk- 
heads in the hold or on deck more numerous than are neces- 
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sary for vessels engaged in lawful trade. Spare plank fitted 
for being laid down as a second or slave-deck. Shackles, 
bolts, or handcuffs. A larger quantity of water in casks or 
in tanks than is requisite for the consumption of the crew 
of the vessel as a merchant vessel. An extraordinary num- 
ber of water-casks or of other vessels for holding liquids, un- 
less the master produce a certificate from the Custom House 
at the place from which he cleared outwards, stating that a 
sufficient security had been given by the owners of such ves- 
sels that such extra quantity of casks or of. other vessels 
should only be used for the reception of palm-oil, or for 
other purposes of lawful commerce. A greater quantity of 
mess-tubs or kids than are requisite for the use of the crew 
of the vessel as a merchant vessel. A boiler of an unusual 
size, and larger than requisite for the use of the crew of the 
vessel as a merchant vessel, or more than one boiler of the 
ordinary size. An extraordinary quantity either of rice or 
of the fiour of Brazil, manise or cassada, of maize or of 
Indian com, or of any other article of food beyond what 
might probably be requisite for the use of the crew ; such as 
rice, fiour, maize, Indian com, or other article of food not 
being entered on the manifest as part of the cargo for trade. 
A quantity of mats or matting larger than is necessary for the 
use of the crew as a merchant vessel. 

1105. On an appeal from the sentence of a Vice- Admi- 
ralty Court, decreeing forfeiture of a ship and penalties on 
the shippers, under 5 Geo. IV. c. 113, it was held that the 
captors, to support the condemnation of the ship, must prove 
that her owners knowingly and wilfully employed, or per- 
mitted her to be employed, for the purpose of conveying 
slaves ; and that, to support the decree for penalties against 
the shippers, they must prove that the shippers knowingly 
and wilfully shipped the goods on board her to be so em- 
ployed. And it was further held that the parties implicated, 
if known, must be cited by name in the monition of the 
court to show cause against the forfeiture and penalties 
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imposed by au Order in Council, issued under 2 and 3 Will! 
IV. c. 51 ; and that no sentence for penalties could be pro- 
nounced against individuals on a general monition. New- 
port. Barton v. The Queen. 

1106. If a ship equipped for the slave-trade come within 
British waters, she is subject to punishment, although th& 
owner is the subject of, and resident in, another country. 
Del Campo v. The Queen. ♦ 

1107. No goods on board, except those belonging to the 
shipowner, are liable for his or the master's offence. Del 
Campo V. The Queen. 

1108. The penalties are joint ; the owner and master are 
subject to one penalty, and not two, for receiving prohibited 
goods on board. Del Campo v. The Queen. 

1109. K a ship is fitted out with articles for the slave- 
trade, she is within the prohibition of the statute, although 
it does not appear that she is to carry back slaves in return. 
Eegina v. Zulueta. 

1110. According to the law of nations, the armament of 
one Sovereign has no more right to board and search the 
merchant ship of another, for the purpose of finding or li- 
berating slaves, or of punishing the people of the ship for 
carrying them, than it has to land on his coasts to search 
his village for the purpose of finding and taking away stolen 
sheep, and hanging the inhabitants for having such animals 
in their possession. Buron v. Denman. 

1111. By treaty such rights may, on grounds already ex- 
plained, be acquired with or without qualification or restraint; 
concession may even extend to the power of punishment 
within the limits imposed by the laws of the respective coun- 
tries to which the captor and the guilty vessel belong. The 
punishment must not exceed the narrowest of those limits, 
for the offender is not legally criminal beyond his offence 
agaiust his own law, and the tribunal of the captor's country 
cannot visit the offence with a greater punishment than his 
law has prescribed. The investigation and sentence ought 
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to rest with the trihunals of the country to which the offen- 
der belongs. It is sometimes committed to mixed tribunals 
constituted by the contracting nations. In England, the 
subject is in some minds affected with a sentimentalitj 
bordering upon the insane, which has led to aggressions on 
the rights of other countries even in the language of her 
laws. That of 2 & 3 Yict. c. 73, s. 3, exceeds the normal 
bounds. 

1112. The limits of this Work will permit us only to men- 
tion that the slave-trade was generally condemned by the 
Treaty of Paris and by the Congress of Vienna. 

1113. England has been the concoctor of treaties for its 
suppression. Those made by the Crown have been con- 
firmed by Act of Parliament, and, among others, the 7 & 8 
Vict. c. 26, has given a limited authority to the Crown to 
complete such treaties and to carry them into immediate 
execution. 

The statute 5 Geo. IV. c. 118, confirms treaties and con- 
ventions previously made with Portugal (22 January 1816 ; 
28 July, 1817; 15 March, 1823) and with Spain (23 Septem- 
ber, 1817 ; 10 December, 1822) and with the Netherlands 
(4i May, 1818 ; 31 December, 1822), and prescribes the in- 
structions to be given to the officers of British, Portuguese, 
Spanish, and Netherland ships, and the constitution of the 
mixed courts for the trial of offences. 

In 1831, and 1833, and 1845 conventions were entered 
into between France and England as to mutual limited rights 
of search, and the instructions to be given to the officers of 
the French and English ships. 

In 1826 and in 1835 conventions were made with Brazil, 
which were directed to be carried into execution by 8 & 9 
Vict. c. 122. The Brazilians thought that the English, by 
this statute, exceeded the just limits of legislation as be- 
tween independent nations. The Portuguese thought that 
the English exceeded those limits by the Act of the 2 & 3 
Vict., to which we have already referred. 
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In 1841 England made treaties on the sabject with Aus- 
tria, Prussia, and Bussia, confirmed by statute 6 & 7 Yict. 
c. 50. 

In 184i9 the English made a treaty for the suppression of 
slavery with Syed Syf ben Hamood, chief of Sohar, in 
Arabia, confirmed by 16 Vict. c. 16. 

In 1851 the English made a treaty with the republic of 
New Granada, confirmed by statute 16 Vict, c. 17. 

In 1853 the English made a treaty with certain chiefs of 
the Sherbro country, near Sierra Leone, confirmed by statute 
18 & 19 Vict. c. 85. 

On the 7th of April, 1862, the English made a treaty 
with the United States of America, confirmed by statute 25 & 
26 Vict. c. 40. 

In fact, England has made treaties on this subject with al- 
most every emperor, king, republic, prince, emir, sheik, and 
other petty potentate in the world. See 1 Phil. 318-334 ; 
Whea. 186, 192 ; and the almost annual volumes of Hertslet, 
in which these conventions are contained. 

1114. By some of those treaties modified co-operation of 
the contracting parties in the suppression of the slave- 
trade is stipulated, and joint modes of action are pre- 
scribed ; the English have endeavoured to obtain, but other 
nations have been unwilling to concede, the unlimited right 
of search. The countries against which it was formerly 
exercised by the English and French remember, that one of 
the greatest perils of the mariner was this right of search, 
and deem even protection against the pirate too dearly 
purchased by the concession of that right. 

1115. Although a country has prohibited the slave-trade, 
and granted to another country the right of search, it is 
not competent for the tribunal of the country to which 
that right is conceded to condemn a slave-ship as prize, at 
least, unless both her own law and the treaty subjects her 
to confiscation. Antelope. 

'■ TJ 2 
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Chapteb VI. 

SMUGGLIKG. 

The unlawM dealing in goods prohibited or subjected 
to duties by the revenue laws. 

1116. According to the general laws of commerce, every 
man of every nation has a right to buy and sell his goods 
from and to whom and where he will, and to convey them 
to or from the port of his own or any other nation. But 
every nation has the right of levying for its exigencies on 
its own subjects, and all persons who come within its do- 
minions, such taxes and other duties as it may deem ne- 
cessary, and in such manner as it may deem meet. Foreigners 
therefore within the nation are liable to its revenue laws. 
But no country concerns itself about the revenue of any 
other, or its mode of collecting or enforcing its customs or 
taxes, except so far as may be expedient for its own com- 
merce, and as may be stipulated by mutual conventions. 

1117. In the absence of such convention, no foreign country 
aids another in enforcing its revenue law. 

1118. The violation of revenue law is not a breach of the 
law of nations, nor is it the breach of the law of nature ; it. 
is immoral only inasmuch as it is an offence against the 
law of one's country, which every man ought to obey, but 
It is liable to no punishment, except that which the law pre* 
scribes. It is, then, in every nation the subject of its own 
municipal, and of no other law. 

1119. Although the mariners of each of the opposite, 
countries are entitled to the convenient use, for navigation, 
of the whole breadth of the channel of narrow straits and 
seas, the. vessels of the one navigating within that portion 
which constitutes the marine territory of the other, are sub-, 
ject to its revenue laws, as indeed are the ships of any coun- 
try within the waters of a foreign state. 
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1120. As a general proposition, no vessel on the open seA 
18 liable to search, by the ship of any nation except her own, 
on the suspicion of offence against the revenue laws. 
' 1121. Nations however claim, and to some extent concede, 
to each other a degree of jurisdiction on the sea beyond the 
presidial line, for the protection of their revenue. The 
United States asserted such a jurisdiction by the Act of Con- 
gress of 2 March, 1799, the English by the hovering Act, 9 
Geo. II. c. 25 ; and by the 16 & 17 Vict. c. 107, the English 
assumed to deal with vessels on the open sea, in a mode 
which, except so far as it is warranted by treaty or acqui- 
escence, is, with respect to foreigners and their property^ 
hardly reconcilable with international rights. 

1122. This Act is, with the 23 Vict. c. 22, and 25 & 26 Vict. 
G. 63, a consolidation of the law relative to the customs,' 
and contains numerous provisions, in no less than sixty-four 
sections, for the prevention of smuggling. "We have space 
only to refer very briefly to the more material of those 
which particularly affect the conduct of the ship. 

1123. Vessels and boats not exceeding 100 tons are placed 
under the regulation of the Commissioners of Customs, as 
to their tonnage, build, anii description, the limits within 
which they may be employed, their mode of navigation, the 
arms they may carry, and various other particulars (s. 199- 
207). Such vessels, if used in the importation, removal, or 
conveyance of uncustomed or prohibited goods, are liable to 
forfeiture (s. 203), as are all vessels, belonging wholly or' 
partly to British subjects, having false bulkheads, false 
bows, or other places in which goods can be secreted, or 
devices for running goods (s. 208). 

1124. This Act declares liable to forfeiture any ship or 
boat, wholly or in part belonging to a British subject, or of 
which half the persons on board are British subjects, found 
to have been within four leagues of the coast, between the 
North Foreland and Beachy Head, or eight leagues of any 
other part of the United Kingdom, and any foreign ship or 
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boat haying a British subject on board, within three leagues 
of the coast of the kingdom, or any foreign ship or boat within 
one league of the kingdom, or any ship or boat within one 
league of the Channel Islands, haying on board spirits, tea, to- 
bacco, or certain other specified articles liable to duty, in 
such small cases or parcels as therein mentioned ; also yes- 
sels of the like description, of the cargo of which any part 
is thrown oyerboard to ayoid seizure ; and also all yessels 
arriying in the ports of the kingdom haying prohibited 
goods on board (ss. 212, 213, 216). 

1125. This Act also declares forfeited any ship or boat, 
wholly or in part belonging to British subjects, or of which 
half the persons on board are British subjects, which, 
within 100 leagues of the coast of the United Kingdom, 
on the signal from a vessel of war or the Eeyenue seryice, 
does not bring-to, and if, being chased, any part of her cargo 
is thrown oyerboard or destroyed ; and it declares that all 
persons escaping from the vessel during the chase shall be 
deemed British subjects, unless the contrary is proved 
(s* 217). And ships of war and of the Bevenue senrice 
are authorized, after exhibiting a proper pendant and en- 
sign, and firing a signal-gun, to fire upon any such ship as 
shall not lie-to for the purpose of search (s. 218). Any 
persons shooting at any vessel or boat of the Navy or of 
the Bevenue service within 100 leagues of the kingdom, or 
maliciously shooting at, maiming, or wounding any officer 
of the Army, Navy, or Marines employed in the preyention of 
smuggling, or any officer of the Customs or Excise, is de- 
clared guilty of felony (s. 249). Ships and boats employed 
in the removal of goods liable to forfeiture are decla^red 
forfeited (s. 219). 

1126. The officers of the Army, Nayy, Marines, and Pre- 
ventiye Service, are authorized to search any ship in a 
British port for uncustomed goods (s. 219). 
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Ghaftss VII. 

THE LAWS or WAB. 

1127. We now approach the miserable and desolate re- 
gion of war. The sunshine of peace still lingers upon the 
devoted countries, but black clouds are lowering, and throw- 
ing their shadows across them. Two mighty nations are 
gathering their strength. The hills are white with tents, 
and glittering with the panoply of battle. The drum and 
the clarion sound through their limits, calling the myriads 
to their standards. The roar of the engines, and the noise 
of the hammers, inform us that the arsenals are in fast and 
hurried employment. The ships are stealing by ones and by 
twos into the harbours, where hundreds are already assem- 
bled, or steering forth in squadrons suspiciously to un- 
known destinations. There is still menace, protest, asse- 
veration. The buccaneer captains are calculating their re- 
sources, arming their fast schooners, collecting their ruthless 
retainers, preparing for murder and rapine with commis- 
sion or letter of marque, or without. The citizens and hus- 
bandmen of the angry countries, and the merchants of the 
peaceable nations, in groups and in councils, in amazement 
and pale consternation, inquire when havoc will begin ? what 
are the rights of neutrals ? what are the laws of war ? how 
the bristling belligerents will accept them ? and how even 
their version will be observed ? what will be the limits of 
ravage, of carnage, and conflagration P what the pretences 
for capture and plunder ? whether their ships and cargoes 
will be confiscated, or whether they will only be sold to 
pay the costs of acquittal, and the expenses of detention ? 

1128. What are the laws which are to insinuate them- 
selves in whispers while the cannon are thundering around 
them ? — especially, what are those laws so far as they re- 
gard the wanderer upon the sea ? 
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1129. There are whispers which affect the hearts of men, 
there are spectres which haunt their consciences even while 
they deal the thunderholts of battle. Their vaunts, their 
manifestoes, their proclamations cover with a transparent 
veil their atrocities, even while they commit them. We 
must search the heart and the conscience for the dictates 
of reason, and not be guided by the acts which they per- 
petrate in passion. We must endeavour to mollify their 
ferocious sentiments, and make them amenable to the arbi- 
tration of nature, and teach them what reason has pre- 
scribed as the laws of war. 

1130. We must consult history for its occurrences ; we 
must consult the prize courts for events, and watch how 
partiality has quailed under a sensation of justice, and con- 
cealed itself in precedents and quotations. 

1131. We cannot learn science from barbarians, or civi- 
lization from savage hordes. We can learn little from con- 
querors who set forth to ravage and subdue. We must not 
be content with the authority of legists, who, rejecting the 
worst, and selecting the least objectionable of violent pre- 
jcedents, have founded upon them improved and progres- 
sively improving systems ; resting there, because their con- 
temporaries were unprepared for further advance. 

1132. The laws of nature, and among them the laws of 
nations, are not of the ordination of man, they are the pre- 
scriptions of the Great Q-od ; they are active principles, 
which, by methods beyond our comprehension, inscrutable 
to our intelligence, work their own course, and achieve 
■their, to us unintelligible, designs. 

1133. Because it has not been enunciated in thunders 
or written in letters of light, because there has been no 
^mphictyonic council to proclaim it, because the nations 
are not confederated to maintain its decrees, — let not any 
state, in the pride of its power, believe that there is no 
avenger, that there is no chastisement for the violation of 
international law. The Avatar will assuredly come, and 
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vengeance will be inevitably dealt by insulted Nature on 
those who transgress her law. Let him who dares to 
doubt it look around. Let those who invoke the horrors of 
servile insurrection expect a terrible retribution. 

" He who holds no laws in awe, 
He must perish by the law. 

Ay de mi Alhama.*' — Byron. 

1134. War, in his least terrible aspect, is an invader of 
the domains of nature; but we must allow the monster 
some prerogatives, that we may control, as we cannot enchain 
him. 

1135. The human intellect and human sentiment are not 
adapted to Utopia ; we must admit that the privileges 
which reason reluctantly concedes to war are not inconsis- 
tent with, and even that they are to be treated as within, 
the ambit of the laws of nature. But there are sanctuaries 
which war dare not violate ; there are still Elean regions 
which it may not profane. 

1136. The laws of wab involve a fourfold consideration : 
— Pirst, the law of nature ; secondly, the rights as between 
the belligerents ; thirdly, the law of nations as between 
the belligerent and the neutrals; and, fourthly, the policy 
of all or any of these parties. 

Policy will not justify the violation either of the law of 
nature or of the law of nations, or a transgression of the 
rights of the antagonist or neutral ; but it authorizes a de- 
parture by a . nation on its own part from its extreme 
assumptions against others, although it may operate to its 
advantage and to the detriment of the opponent. 

1137. To illustrate these propositions : — First, there are 
trangressions against the law of nature which are not trans- 
gressions of international law ; for instance, if one of the 
belligerents sell his prisoners of war as slaves, it is not a 
breach of the law of nations. Yet a nation sensitive on the 
subject would have at least as good a right, if it thought fit. 
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to found a war upon the offence, as the belligerent had to 
commit it. A fourth nation could not have a better ground 
of complaint against the sensitive than against the offending 
nation. 

1138. Again, a belligerent, deeming it for his advantage, 
commissions privateers for tbe ransacking of neutral vessels 
suspected of breaking blockade, or carrying contraband of 
war, or he treats innocent cargoes as contraband. This is a 
violation of the law of nations, and not merely such as to 
entitle a nation of peculiar sentiment to treat it as a cause 
of war, but it is such an infringement of international rights 
as to impose on all neutrals a duty, controlled only by the 
consideration of their own interests or danger, to concur in 
chastising the offender. 

1139. Thirdly, — A belligerent excites a class of the sub- 
jects of its adversary to domestic treason, to pillage and 
massacre their masters and their families. This is an out- 
rage on the rights of war, as well as a crime against the laws 
of nature. As an excess of belligerent rights only, irrespec- 
tive of its moral atrocity, it not merely gives to neutral na- 
tions a right, as in the case of selling the captives, but it 
imposes on them an obligation, to make war upon the of- 
fender. For if such violations of the rights of the enemy 
are permitted to pass unpunished, it imbues war with a bar- 
barism, a brutality and perfidiousness of character which 
may prove destructive in the future wars of other nations. 
All are interested in restraining the lapse of each into the 
savagery and demoralization which damage the interests of 
the great commonwealth, of which all the despotisms and 
monarchies, as well as republics, are members. 

1140. These duties and obligations are not so imperative 
as to require the neutral nations to sacrifice the lives and 
properties of their own people, at least by premature inter- 
position; they confer the right, with an imperfect obliga- 
tion at a proper time and under convenient circumstances 
to enforce it. But it is a principle that no nation is bound, 
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except by treaty, to involve itself in war against its own 
interests or inclination. 

1141. The law of nations is founded on the principle of 
universal convenience and utility ; it is that rule, the obser- 
vance of which is most beneficial for all nations, and the 
peoples of all nations, — the weak equally with the strong. 

1142. "We must not be misled by the legists of any parti- 
cular country, or the conduct of any particular country, al- 
though it be our own ; nor may we assume that it has been 
justified in acting on what, in the pride of power, the spirit 
of revenge, the agonies of desperation, or the delirium of 
victory, it has dared to enunciate as international law. 

1143. " The present public law of Europe ** (says Sir W. 
Molesworth) "has derived its origin from two distinct sources : 
partly from those abstract notions of what is right and just, 
which form what is termed the law of nature ; partly from 
the usage and customs of nations in their intercourse with 
each other. It is evident that those rules of the present 
public law of Europe, which are based upon correct notions 
of what is right and just, cannot require amendment. Not 
so those rules of the present public law of Europe which 
have been founded on custom and usage, for the custom 
and usage of nations, especially with regard to war, have 
frequently been at variance with correct notions of what is 
right and just; and the jus belli, which has been chiefly 
founded upon custom and usage, has differed in different 
nations, and in different sets and families of nations. It has 
varied in the same nation at various periods of its history ; 
it has changed with the change of the religion, manners, and 
institutions of a nation." — Debate on Neutral Eights in the 
House of Commons, 4th July, 1854. Wheaton, 649. 

1144. The law of nations, then, is that law which ought to 
prevail, not the practice which may happen to prevail, or it 
would ever vary according to the caprice of the nation 
which from time to time attained a predominating influence. 

1145. To form a correct judgment as to the law which 
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ought to prevail, we must regard all nations as of equal 
power, possessing equal rights, equal intelligence, equal in- 
terest in the ohservance of the law, and equally prepared 
and determined to vindicate their rights, and to repel every 
inroad upon them. To assume the contrary would im- 
ply that the strong has a right to impose a law on the weak ; 
ffnd not only to impose, but to vary it at his pleasure. From 
our proposition the inference will necessarily follow, that if 
one violate any common right, the others, being involved in- 
directly in the injury, may and will combine to repress the 
aggression. 

1146. Thus, assume that the nations are twelve. Tho 
rights of all are equal. Two of them engage in war with 
each other. Neither of them has any right to alter the re- 
lations of the other ten with its antagonist. The neutral 
must act as if the war is justly entered upon by both parties, 
otherwise he may become involved in the conflict. The two 
nations must be regarded therefore by the neutral as enti- 
tled to quarrel with each other. But what right has either 
to dictate to a neutral nation an alteration in her conduct 
towards his opponent? Each of the ten is in amity with 
each of the belligerents, or it is not neutral; it must not 
render military assistance to either, or it ceases to be in 
amity with the adversary. For its own safety the neutral 
must keep aloof from the blows which the belligerents deal 
against each other. 

1147. But anything beyond this is not a right which the 
belligerent acquires against his friend, who is also the friend 
of his enemy, but a concession which the neutral grants to 
each of her quarrelsome acquaintances to avoid the suspicion 
of being partial. 

1148. The ten equally powerful nations will, for peace' 
sake, sacrifice to the belligerents so much, but only so much 
of their intercourse and commerce, and tolerate so much, 
and only so much interference with the pre-existing rights 
and relations between each other and the belligerents re- 
spectively, as are indispensable to the proper conduct of war. 
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1149. If either belligerent trespass further on the rights 
of any neutral, it is a challenge, a defiance, an insult, an in- 
jury, on which not only that neutral may justly found a war, 
but on which he is entitled to call upon all the other mem-' 
bers of the commonwealth of nations to repel the insult and 
punish the crime. On the hypothesis that they are of equal 
power with the offender, and jealous of their rights, his de-» 
struetion is inevitable unless he discontinue his offence. 

1L50. Some doctrines are firmly and universally esta^ 
blished, and generally, if not universally, observed ; others 
are so far established as to be generally observed when un- 
disturbed by some strongly exciting cause — some jealousy, 
suspicion, or affront ; others are less settled, through want 
of generality of acquiescence, or the conflict or dissimila- 
rity of interests, or supposed interests ; others have hardly 
yet been recognized by nations of sufficient power. 

1151. In many cases a kind of positive international law 
is introduced by treaty, as the assumed or substituted law of 
nature and nations between the parties to the convention. 
These are laws of contract, dependent upon good faith for 
their observance, and for their vindication on the uncertain 
appeal to arms. 

1152. These contracts differ often according to the rela- 
tion of the contracting Powers; so that the supposed in- 
ternational law, — or rather the substitute for international 
law, — between nation A. and nation 6., on a particular sub- 
ject, may differ from the supposed international law, or the 
substitute for international law, between the same nation 
A. and nation C. on the same subject. 

1153. As the real interests of nations have become better 
developed and understood, and the oracle of reason is more 
and more consulted, these anomalies diminish, and treaties 
and conventions gradually come to be more just and accu- 
rate expositions of law. 

1154!. It is not within the compass of such a Work as 
this to pursue the chequered progress of reason and civili- 
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sation through the treaties, rendered innumerable from their 
frequent Tiolation, — every war requiring, or being supposed 
to require, a renovation, partial or complete, with or with- 
out additions, deductions, or alterations. Our remarks on 
these subjects will be necessarily few, and confined to such 
as seem to have permanently affected the acceptance of the 
general law. 

1155. It may be asserted as an incontrovertible axiom, 
notwithstanding the prevailing inclination to contravene it, 
an axiom as beneficial for the strong as for the weak, that 
as no profit can compensate to an individual an act of false- 
hood or dishonesty, for thereby the foundations of his wel- 
fare are undermined ; so no benefit which a nation can ac- 
quire will compensate for the violation of national honour 
or the breach of national faith, for thereby the foundations 
of her welfare are equally disturbed. 

1156. The impartial jurist cannot regard without a smile 
the criminations and recriminations of the advocates of the 
piratical prize-courts of France against the piratical prize 
courts of England, and of the advocates of the piratical 
prize-courts of England against the piratical prize-courts 
of France; or the simple delusions of writers of each of 
these two countries in believing that the honour of their 
respective nations is involved in the perpetuation of a con- 
troversy, — as to the English Orders of Council, and the 
Berlin and Milan decrees, — which is only a perpetuation of 
national disgrace. That the jurists of neutral countries 
should not have condemned both with the severity of a just 
indignation, and that the most, by which their countrymen 
were most plundered, would have been unaccordant with 
the nature of man. That the American legist, who derived 
his municipal jurisprudence from England, and was im- 
bued with the maritime sentiment of the Saxon, and in- 
spired with the hope that the navies of his country would 
in revolving years ride triumphant on the ocean, might 
have regarded with some leniency the appropriation of its 
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RUpernatant products, was consonant with a sentiment 
latent in his disposition; but even he could not tolerate 
such proceedings. That they who enter on such contro- 
versies should appeal to the prize-courts, which they have 
reciprocally denounced, as the arbiters of the law of nations, 
must astound the philosopher, and provoke the ridicule, ot 
exasperate the feelings, of the shipowner, the merchant, and 
all who travel on the sea. 

1157. Some writers on these subjects have for the most 
part been bred, others more or less educated, in this prize-con- 
demning arena. The first are incapable of, the second have 
been restrained from, entertaining broader views. "We are 
not more bound to obey the dictates of the two or three 
judges whose eloquence and ingenuity have given grace to 
the atrocity of their judgments, than the dictates of their 
inferiors, whose decisions, for want of such adornment, 
shock our sense. If to the prize-courts you appeal, the 
prize-courts are your tribunal ; you cannot single out this 
prize-court and reject another, you thereby annul your au- 
thority. "We will confront you with the prize-court of 
Jomsberg, — a nest of acknowledged pirates : they executed 
the Scandian law ; — we will confront you with the de- 
cisions of the French prize-courts, which you condemn as 
atrocious ; and the Frenchman says, and with truth, " Tour 
English prize-courts exhibit almost equal atrocity." If 
you assume to distinguish between prize-courts and their 
adjudications ; if you assert that the decisions of this are 
more worthy than the decisions of that, you appeal to a 
higher authority ; you appeal to reason, and annul the au- 
thority of the tribunals of your choice, for you accredit 
their decisions only according to their consonance with rea- 
son. Then appeal at once to the tribunal of reason, — the 
supreme court. 

1158. It is absurd to say that prize-courts are, or ought 
to be, international tribunals. They ought to be, but they 
are not. They obey the mandates of their sovereigns, and 
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decide according to Orders of Council. They pretend, with 
the pomp and casuistry of language and learning, to pro- 
nounce judgments unaffected by such orders, — but they find 
excuses for obedience ; and however repugnant, and though 
eonfessedly, repugnant to international law, such orders are 
invariably obeyed. Did not the French prize-courts execute 
the decrees of Berlin and Milan ? Did not Lord Stowell exe- 
cute the English Orders of Council, confessing that they were 
an outrage oh the law of nations, committing crime because 
it had been perpetrated by others. Was the Norwegian, the 
Dane, or the American guilty of the imperial ordinances ? 
Yet, because he was bid to do so, he confiscated the Danish, 
the American, and Norwegian vessels. Is such the arbiter 
of the law of nations ? and this is one of the best examples 
of such authorities. 

1159. Then we are to appeal to the older writers, and 
we do appeal to them ; and with infinite respect we appeal 
to Hugo Grotius, the first civilizer of nations ; we appeal 
to the principle on which he founded his theory, and in- 
stituted a scheme mitigating the barbarities of warfare by 
indirectly appealing to reason, by selecting the precedents 
most accordant with reason, and repudiating those of which 
she disapproved. But are we to leave his work unfinished ? 
He dared not to rely upon principles; the age was un- 
prepared. By his process he achieved what was otherwise 
unattainable. He, like Bacon, was the pioneer and indi- 
cator of a system which remained, and still remains to be 
completed; but reason was his guide: we appeal, then, 
from his precedents to the rule by which he chose them ; 
he would have rejected many, had history afforded him 
better. To his successors we appeal ; but we must try 
them, as they tried the precedents, by the criterion of rea- 
son. We are remitted, then, from the text- writers to the 
sovereign tribunal of reason. 

1160. Then we are to appeal to diplomatists <and treaties, 
and to them we do most respectfully appeal ; to statesmen 
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and the productions of statesmen, of broader views than 
the prize-court lawyers, more practical than the writers of 
text-books ; but we must be ever watchful of their selBsh 
policy, and keep in view the interests and sentiments of 
their particular states. They are advocates at the head of 
armed forces, each for establishing his own propositions, 
assuming, as laws more or less generally acknowledged, 
those most in accord with his interests, and pointing occa- 
sionally to his battalions as he pleads. Mark the specious 
cunning of the belligerent minister when he would fain per- 
suade a neutral to violate the immutable law of imparti- 
ality in his favour. Bead the reply of Count Bemsdorf 
(3 Phil. 339), worth all the judgments of Stowell, Portalis, 
and Story. The British minister must have writhed and 
paled as he read it. 

1161. The last triumphant appeal of the prize-court 
educated jurist is to the practice of nations. He tells us 
to appeal to the irrefragable proof of the law of nations, 
the practice established by nations. They alone were com- 
petent ; they have made the law ; it is their own institution. 
Appeal to the precedents, to the Assyrian law of war, as 
enunciated by her captain : — " Behold, thou hast heard what 
the kings of Assyria have done to all lands, by destroying 
them utterly ; and shalt thou be delivered ?" — ^to Sesostris 
and his captive princes ; — appeal to — 

" The new Sesostris, whose unharnessed kings, 
Freed firom the bit, beliere themselyes with wings." — Byron. 

Appeal to the treaty which Joshua made, and the princes 
of the congregation sware unto the Hivites, and the manner 
in which he performed it. Appeal to the slaughter of the 
Amalekites, and the hewing to pieces of Agag ; — to the man- 
gled Hector at the chariot-wheels of AchiUes ; — to the rage 
of Tomyris, and the bloodthirsty head of the Persian ; — to 
the insolence of the Boman triumph and her savage Exul- 
tation in war, — to her crimson arena and her gladiatorial 

X 
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show;— to the cities sowed with salt, and the sanctuaries 
furrowed by the ploughshare. " Delenda est Carthago," — the 
rival city, the detested city, must be utterly destroyed ; — ap- 
peal to the plunder of Crassus, and the ferocious revenge of 
the Parthian ; — to the sword of Caled, and the smoking ruins 
of Damascus. Appeal to the pompous temples, the magnifi^- 
cent palaces, the spacious cities, the cultivated fields, blazing, 
smoking, black, depopulated, desolated from Kinnoge to 
Sumnat, before and behind the holy legions of Mahmoud the 
Gaznavide. — Appeal to the plains of Carisme, reddened with 
the blood of a hundred thousand prisoners of war by the edict 
of the ruthless Zenghis. — Appeal to the laws of Pizarro and 
the ravage of Peru ; — to the partition of Poland, perpetrated 
by three mighty monarchs, and maintained by a thousand 
crimes ; — to the massacre of Ismail, and the wrath of the 
frightful Suwarrow. Appeal to the decrees of Napoleon ; 
to the British Orders of Council ;^-to the Taeping warfare, 
and the depopulated cities of China ; — ^to the practices of 
captors, and of the courts which divide the spoil. Appeal 
to the holocausts of Britain, the hecatombs of Gaul, and the 
reeking altars of Mexico ; — to the cannibal banquets of New 
Zealand, and the Battas, who dine on their prisoners ; — to 
the Bed Indian, his scalping-knives and tortures. Appeal 
to the proclamation of Lincoln, the most atrocious, the most 
murderous, the most perfidious, the most dastardly of every 
savage expedient of war. Such are the practices of nations 
to which we are taught to appeal. 

1162. Happily there are some brighter precedents, though 
comparatively few ; precedents to which it is agreeable to 
appeal, but they are mingled with romance. "We will ap- 
peal to the exchange, by Glaucus, of his silver for the iron 
mail, for the immortal author of the story expressed a sen- 
timent of his time ; — to the capture of Bomanus, and the 
generosity of the victorious Turk, though not untarnished 
by afiront. We feel for the Norman Bobert, who victualled 
the fortress he was reducing by famine lest his brother 



THE LAWS OF WAR. 807 

should starve : though this was an extraordinary precedent 
in war. We will appeal to the emancipated reason of En* 
rope, to the declaration of Paris, the most glorious achieve- 
ment of modem times, consecrated at the altar of justice, 
confirmed bj the unanimous voice of the nations, questioned 
onlj bj the technical practitioners of prize-courts, as if 
their paltry precedents could make a universal law. 

1163. The Plenipotentiaries of Oreat Britain, Austria, 
France, Prussia, Bussia, Sardinia, and Turkey, assembled in 
Congress at Paris, April 16, 1850, — 

^ Considering — that maritime law in time of war has long 
been the subject of deplorable disputes ; 

That the uncertainty of the law, and of the duties in 
such a matter, give rise to differences of opinion between 
neutrals and belligerents, which may occasion serious diffi- 
culties, and even conflicts ; 

That it is consequently advantageous to establish a 
uniform doctrine on so important a point ; 

That the Plenipotentiaries assembled in congress at 
Paris cannot better respond to the intentions by which 
their governments are animated, than by seeking to in- 
troduce into international relations fixed principles in 
this respect. 
The above-mentioned Plenipotentiaries, being duly autho- 
rized, resolved to concert among themselves, as to the means 
of obtaining this object, and, having come to an agreement, 
have adopted the following solemn declarations : — 

1. Privateering is, and remains, abolished. 

2. The neutral flag covers enemy^s goods, with the ex- 
ception of contraband of war. 

3. Neutral goods, with the exception of contraband of 
war, are not liable to capture under enemy's flag. 

4. Blockades, in order to be binding, must be effective, 
— ^that is to say, maintained by a force sufficient really to 
prevent access to the coast of the enemy. 

The Gh)vemments of the undersigned Plenipotentiaries 

X 2 
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engage to bring the present declaration to the knowledge of 
the States which have not taken part in the Congress of 
Paris, and to invite them to accede to it. 

" Convinced that the maxims which they now proclaim can- 
not but be received with gratitude by the whole world, the 
undersigned Plenipotentiaries doubt not that the efforts of 
their Governments to obtain the general adoption thereof 
will be crowned with full success. 

" The present declaration is not and shall not be binding 
except between those Powers who have acceded or shall ac- 
cede to it." 

It has been acceded to by almost every European state. 

1164. Search them all for information, — prize-courts, text- 
books, treaties, dispatches, and the annals of the world. 
See what has occurred, and provide for what may occur. 
Bead what has been thought, and ponder upon it. Study 
even the decisions of the prize-court, but be not carried cap- 
tive by the speciousness of argument ou which the judg- 
ments are founded. See if you can find among these judg- 
ments a single specious argument for a neutral's acquittal ; 
you may find one in favour of the acquittal of a fellow-sub- 
ject. See whether the captors are not regarded as owners, 
against whom the real owner has hardly a claim, except by 
indulgence, by remission of the captor's rights, by exception 
out of belligerent rights, by concessions, grudged by the 
prize-court and narrowly construed, though granted by the 
sovereign of the state. See whether, when the captors were 
little less than pirates, the wreck of the vessel of the de- 
spoiled neutral has not been condemned to pay their costs. 
See whether, when the capture would, were it not under a 
commission, be absolutely piratical, the captors have not 
been almost invariably relieved from making reparation. 
" Within my knowledge and recollection," says Dr. Lush- 
ington, ** there have been certainly not more than ten or a 
dozen cases in which costs and damages have been given." 
(Elise.) Happily for the credit of England, the atrocious 
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practice of its prize-courts in this respect has received a 
sharp correction from the Privy Council (Ostsee), which 
has excited the lamentation of its practitioners. 

11 65. Your final and only sure appeal is to the supreme tri- 
bunal, the coiitroUer of prize-court doctrines, of text writers, 
of treaties, and diplomatists, the contemner of the practice 
of nations, — ^to the reason of mankind, the law of right and 
wrong, the rules by which society can be best governed and 
the common happiness best secured, the rule of progressive 
science and civilization. 

1166. Our arguments are multiform, and may appear to 
many prolix, and to some superfluous ; but we have to en- 
counter a wide-spread opinion, maintained too by the ma- 
jority of modem legists, that the practice of nations has es- 
tablished the law of nations, and to address ourselves to 
various phases of the human mind. The practice to which 
they refer, when examined, will prove to be only the prac- 
tice of the great maritime nations, adopted in the insolence of 
victory or the agonies of war. The proposition which we 
assert is, that reason is the sole arbiter, that the law of na- 
tions is an abstract principle, that the practice of nations is 
admissible for its interpretation only when consonant with 
that abstract rule. 

1167. We shall have, Ist, to consider the laws of war as 
between the belligerents ; and, 2ndly, as between the belli- 
gerent and neutral. The first head becomes subdivided into 
— 1st, the consideration of the laws between the belligerent 
Powers ; 2ndly, between a belligerent Power and the sub- 
jects of the enemy ; 3rdly, between the belligerent Power 
and its own subjects ; and, 4thly, between the subjects of 
the antagonistic belligerent Powers. The second head is 
subject to the like subdivisions : — 1st, the laws between the 
neutral and both each or either of the belligerent Powers ; 
2ndly, between the neutral Power and the subjects of the 
belligerent ; 3rdly, between the belligerent Power and the 
subjects of the neutral ; 4thly, between the subjects of the 
neutral and the subjects of the belligerent. 
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1168. But there are two preliminary questions — 1, who 
are entitled to be treated as belligerents ; 2, the justice of 
the war. 

11G9. BBLLiGEBBirra. — Eyerj nation wiU determine whe- 
ther it will allow itself to be ranked as a neutral with each 
or either of the combatants, or will disclaim all relations, 
and regard the conduct of either or both as the conduct of 
rebels or pirates. 

1170. A state, which has already acknowledged a country 
as independent, is bound by its former decision until that 
country has been permanently subdued, or its government 
effectually oTcrtumed. Every independent state at war is 
entitled to be regarded as' a belligerent. But it is the exist- 
ing government, and not the titular sovereign, which is enti- 
tled to be so regarded. Otherwise a deposed sovereign 
might have lawfully commissioned privateers, or a neutral 
might be bound to deny the political existence of the most 
powerful state in the world. James 11. attempted the first 
expedient afber his utter expulsion from the realm ; the En- 
glish hdd the commissions null ; yet the English required 
the Danes to regard as piratical the whole nation of France 
after the execution of the king ; the Dane made a noble 
reply. 

1171. A colony, a district, a state, being a member of a 
federation, is in arms against the mother-country, or the king- 
dom, or the rest of the league: is it to be regarded as 
belligerent, or are all its battalions and ships of war, in re- 
spect of their captures, to be executed as rebels guilty of 
robbery on land, or of piratical depredations on the sea ? The 
dcTision must not be capricious, a puny rebellion may as- 
sume imirense proportions, a colony may subdue the parent 
state. The decision may sometimes be deferred, but when 
the question arises whether the conduct of the commis- 
sioned ships is piratical, it can be no longer delayed ; the 
people who commissioned them are entitled to treat an ad- 
verse decision as an act of war, and to resort to retaliation. 
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1172. The United States of America were prompt to re- 
cognize the revolted colonies of Spain, but the remnant of 
those states are wroth that Europe should recognize as a 
belligerent power a seceding confederation with 400,000 
men in arms. 

1173. It is difficult to measure the strength necessary to 
constitute a belligerent power ; but as soon as to treat its 
soldiers as rebels, or its sailors as pirates, becomes dangerous, 
as soon as it becomes formidable, a people in arms is entitled 
to be recognized as a belligerent power. So long as a pro- 
vince or colony can, by its army or navy, hold the rest of 
a powerful nation at bay, so long as doubt hangs over the 
conflict, it is entitled to be regarded as a belligerent. 

1174. The belligerent power, not yet treated as an inde- 
pendent nation, is to be regarded as a conditional state ; so 
long as it is recognized as a belligerent, all the laws and in- 
tercourse of war and of commerce prevail between it and the 
neutrals who have made the recognition, as between inde- 
pendent nations. Its government, its civil and military 
officers, and its officers of revenue are regarded as lawful 
functionaries. Its armies are not rebels or guerillas, its 
commissioned war-ships are not privateers. Santissima 
Trinidad. 

1175. We use " power *' in connection with belligerent to 
comprise the expression in the Act of Congress as to enlist- 
ment, — ** any foreign prince or state, or any colony, district, 
or people," with which the neutral may be at peace ; and also 
to comprise the expression in the English Enlistment Act,— 
" any foreign prince, state, or potentate, foreign colony, pro- 
vince, or part of any province or people, or any persons or 
person, exercising or assuming to exercise the powers of 
government, in any colony, province, or part of any province 
or country," — so far as the United States or England have re- 
cognized them as belligerents. 

1176. We may observe that a protected nation does not 
become a belligerent by reason of war between her protector 
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and another nation. (Ionian ships.) She is to he regarded as 
neutral until she has actually taken part, or is involved hy 
the other helligerents, in the war. 

1177. Justice op the Wab. — It is the ohject of each 
nation ahout to emhark in a war to persuade all others of 
the justice of her quarrel, and to enlist their assistance, or 
at least their sympathies, on her side; hut she reserves to her- 
self the determination, and demands from all who remain 
neutral acquiescence in the alleged justice of her cause, and 
for the decision of this question there is no appointed trihu- 
nal, except that in some treaties there have been stipula- 
tions : — (1) For referring questions to arbitration ; in others, 

(2) stipulations for limited neutral assistance, of which each 
of the bellicose parties is supposed to be aware ; in others, 

(3) stipulations protecting certain countries by an absolute 
neutralization ; and (4) in others, a guarantee of general or 
partial support in a just war. 

1178. The first of these classes of stipulations depends for 
its observance on the faith of the nations in controversy. 
The second will have consideration under the head of con- 
federation. The third will be discussed under that of neutra- 
lization. On the fourth, it may be sufficient to allude to the 
instance of the treaty of Paris, on the 30th of March, 1856, 
between England, Austria, France, Prussia, Bussia, Sardinia, 
and the Sultan. By the eighth article of that treaty it is sti- 
pulated that, if there should arise between the Sultan and 
any one or more of the other parties to that treaty any 
misunderstanding which might endanger the maintenance of 
their relations, the Sultan, and each of those Powers, before 
having recourse to the use of force, shall afford the other 
contracting parties the opportunity of preyenting such an 
extremity by means of their mediation. 

1179. Each nation is, subject to its treaty stipulations, en- 
titled to inquire into the justice of the actual or meditated 
hostilities, and their influence on her own interests and affairs, 
and to take part with either of the belligerents ; but until 
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she determine to do so, whatever she may think of the jus- 
tice or iniquity of the war, she is bound to act towards each 
belligerent as if his conduct were right, and to remain neu- 
tral, and, as to all military assistance, impartial between 
them. 



Chaptke VIII. 

BBLLIGEBEKTS. 



1180. Some writers start with the general proposition that 
the belligerent has a right to kill his enemy, and conse- 
quently regard every act short of universal murder as a 
concession and surrender, on his part, of the rights of war. 

1181. The proposition is as untrue as it is barbarous. It 
has no foundation either in natural or international law. 
Were it true, it would justify the utmost atrocities of war ; 
it would make the massacre of Ismail lawful, and sanction 
the slaughters of Zenghis Khan. It would establish them 
as in accord with the laws of nature, and in harmony with 
sentiments we should entertain. We ought not to shrink or 
to shudder at the names of Suwarrow and Zenghis, but to 
regard them as warriors exercising their natural rights. 

1182. Can a man by making a quarrel acquire a right to 
kill ? Can a nation by quarrelling acquire such a right ? If 
it could arise on any conditions, it could arise only in favour 
of the injured. It would be dependent on the absolute jus- 
tice of the war. A man has a right to destroy his assailant, 
but only when necessary for self-defence. 

1183. The military right of destruction is to be exercised 
only by and against the military forces of the belligerents, 
except when either has transgressed the laws of war, and is 
subject to many qualifications, limited by the requisitions of 
necessity for martial objects, though not so strictly as the 
right of individual men. 
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1184. If practice created the law, immolation or slayerj 
would be the legitimate destiny of every prisoner taken in 
battle. The laws of nature are unalterable ; they may not 
be ascertained or understood ; they may not be respected or 
applied. They exist however, immutable, incontrovertible 
rules, which, as ciyilization advances, begin to be gradually 
known, more gradually appreciated, more slowly recognized^ 
and still more tardily applied. 

1186. The cruelties of war have however, until very lately, 
been to some extent mitigated, and its calamities in some 
degree alleviated by the recognition, and even the adoption, 
of some of the laws which ought to regulate its course. 

1186. Some mitigating usages have sprung from the dan- 
ger of retaliation, some from a sentiment of humanity, some 
from a notion of <;hivalry, some from imitation, some from 
obedience to the precepts of jurists, some have been stipu- 
lated in treaties between nations bleeding from the barbari- 
ties of war, — all tending more or less to alleviate the miseries 
and diminish the cruelties which had formerly prevailed. 

1187. The Boman, the Oreek, and the Carthaginian had 
no clear notions of the humanities of war, nor had they much 
opportunity of learning them from the history of the Egyp- 
tian, the Assyrian, and the Jew. Christianity, in contraven- 
tion of the doctrines it taught, by superadding religious to 
political animosities, exacerbated the ferocity of the educated 
and uneducated barbarians alike. 

1188. The warriors of Scandinavian descent and the chief- 
tains of the tribes of Islam were the first on a broad scale 
to display the chivalry and generosity of wars. The, valour 
of the chilly North encountered the bravery of the arid 
wastes ; the seeds of a genuine heroism, sown in Palestine, 
grew up, and, transplanted to genial soils, have thriven under 
the culture of civilization, but not fast. Their fruits are still 
immature. 

1189. It is at length understood that, although the or- 
dinary treaties and conventions which affect only their own 
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relatiye rights, contracts, and possessions, are annulled by the 
fact of a regular war, the belligerents are bound to observe 
towards each other the conventional stipulations addressed 
to the conduct of war, or to the relations to be maintained 
between them or their subjects during hostilities. Treaties 
add the force of absolute contract to such natural laws as 
they adopt, and constitute them positive ordinances between 
the contracting parties. Yet they depend for enforcement 
on national honour, and the dangerous consequences of the 
violation of national faith. 

1190. The law is, that you may carry the war into the 
country of your enemy ; you may bear down all opposition ; 
you may take his villages ; you may besiege, bombard, storm, 
and raze his fortresses ; you may blockade his ports ; you may 
trample down his armies ; you may bum his o&yj ; you may 
execute his guerillas. It is said, but we <»nnot admit it, 
that there are cases in which, for terrible example, you may 
put his most valiant garrisons to the sword, and sack and 
pillage his resisting towns. There are limits to the havoc of 
war. You may not slaughter the unresisting population ; 
you may not enslave their persons ; you may not confiscate 
their lands ; you may not commit their houses aiid farmsteads 
to useless conflagration, or waste their harvests, or desolate 
their fields, or destroy their property in the mere wanton- 
ness of destruction. You are not to enter your warriors 
in blood, like bull-dogs and sleuth-hounds, to incite them by 
the taste of carnage ; you are not to let them loose to ravish 
and destroy. 

1191. Think of retaliation ; the tide of battle may turn, 
your towns may be given to the flames, your wives and 
daughters to the despoiler, and your own realm may be 
made a scene of desolation ; or, though yon return crowned 
with victory and laden with spoil, your disbanded soldiers 
will not have forgotten their habits, they may practise their 
lessons at home. You have a place in the community of 
nations. Will you degenerate into a savage horde ? 
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1192. Even your ancestors, who slew in hecatombs the 
prisoners whom thej could neither liberate nor retain, dared 
not transgress the laws of nature, except under the priestly 
sanction and in sacrifice to their gods. 

1193. The sublime moral axiom, the imperial law of na- 
ture and nations, and of every particular nation, of the land 
and of the sea, and even of the horrible congress of arms, 
is, that without consideration of interest, without contempla* 
tion of consequences, what is bight must be done. That 
virtue is its own reward, that honesty is tlie best policy, are 
ignoble and vulgar expressions of the same law, addressed 
to selfish considerations, yet conducive to the establishment 
of the axiom, though often, as well by nations as by indivi- 
duals, not understood. 

1194. Commencement op Hostilities. — War has ceased 
to be proclaimed by a herald strutting forth with his tabard 
and trumpet. It has been announced by the tramp of an 
army, the broadsides of a navy, by skirmishes, by manifes- 
toes, embargoes, reprisals and letters of marque, before it 
has been formally declared. 

1195. Embabqo. — The government of every nation is enti- 
tled to detain all ships in its ports about to sail with military 
means and munitions to a country in the attitude of war. 

It has a right to detain for a reasonable time the people 
and property of the expectant enemy, as hostages and by 
way of security for the return of its own subjects from the 
land of the contemplated foe. But it is a right to be most 
cautiously and leniently put in force. 

1196. The exercise of such right is in anticipation that 
the other country will violate a law of war, to which we 
shall have occasion to refer. Were those laws better under- 
stood, foreigners residing in each country, and merchants 
and others having their property there, would be relieved 
from the grievous anxiety, vexation, and loss often occasioned 
by this precautionary act. 

1197. Governments in old time practised, and text-books 
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treat as of right, the detentiou of the ships and goods of 
the supposed hostile country by way of conditional reprisal ; 
and it is said that although, if the disagreement terminated 
in peace, the arrested property was released, yet if war fol- 
lowed it became captured and liable to confiscation as from 
the time of the embargo. This doctrine cannot be admitted 
as accordant with the progress of reason ; for as it is a 
breach of national faith to take the property brought into a 
country on the confidence of peace, it is a breach of the law 
of nations to make it the subject of prize. If a process of 
reprisal and confiscation can be sustained, it can only be to 
the extent necessary for making satisfaction to the subjects 
who have been injured by the confiscations of the foe. 

1198. Bepbisals are general or special : general, executed 
by the public armament ; special, confided to private exe- 
cution. 

1199. Qbnebal Befbisal is a sort of backgammon, a 
little battle or skirmish, which may lead to an accommodation 
and obviate a general war. Entrusted to the officers of the 
nation, it might be executed against public property, the 
compensation might be levied with discretion, and the fear 
of further mischief may restore the peace. 

1200. SFECLA.L Eepbisal. — No one but the descendant 
of a Scandinavian would have thought of such a course. 
A. complains to his sovereign that a subject of a Castilian 
town has taken his siiip or done him some such wrong to the 
amount of £520. VJs. Bj^^., and that he has been here and 
there among the seaports of Castile looking after the re- 
dress which he could not find, and that in the bootless quest 
he has expended another £200. Instead of communicating 
with the foreign government, or taking compensation with 
his public force, the sovereign of A. hands him a letter of 
marque, an authority and direction to arm and man a schooner, 
and to do battle on his own account, to seize the property 
of any subject or subjects of the Castilian cities, until he 
shall have levied his £520. 17«. ^., the costs of his expedi- 
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tion and the aforesaid £200, and to bring to the royal ex« 
chequer an account of his foray, with the balance of the ac- 
count. In what manner the amount would be levied, and 
with what exactitude the proceeds would be accounted for, 
and how the balance would be applied, a pirate and a prize 
court could best explain. 

1201. Pboclamation. — ^Embargo has been inflicted, re- 
prisals have been levied in vain. War presents himself in 
his enormous dimensions. The enemies, for they are such, 
may yet imparl, though not in terms of peace. There are 
cartel ships, and flags, and trumpets. Manifestoes and 
proclamations may be published in gazettes, which the sove- 
reigns and all their people may read. 

1202. The law of nature and of nations bids each belli- 
gerent to set forth the terms of the battle which is to 
ensue ; what obligations will be respected ; what fragments 
of broken treaties will attenuate the miseries of war ; what 
time those who have come to dwell or trade in peace shall 
be allowed for the withdrawal of their ships, their persons, 
and their goods ; what relations may be held by his own 
subjects with, or in relation to, the foe ; what regard even 
the enemies may expect for their commerce, and how, not 
only the neutrals, but in some respects the subjects of the 
contending states, may deal. 

1203. A more generous system of reprisal may ensue. 
Concession by one enemy may produce a liberal return. 
The merchants and the visitors may collect their property 
at leisure, and quietly depart. Some may even remain, as- 
sociated with the subjects, under the »gis of their foe. 

1204. Abmambnt, Public. — The battle must be fought ; 
the invasion must march ; the defence must be conducted 
by the public armament. None but the public ships must 
contend upon the sea. Soldiers and sailors, and officers 
enrolled and commissioned, whose names may be known, 
whose conduct may be watched and reported, holding, or 
governed by those who hold, an honourable station, edu- 
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cated, and still subject to educatioD in the ways of dut j and 
of law, may alone be entrusted with the honour and safe- 
guard of the state. Men for whom their sovereign is re- 
sponsible, and who are responsible to him, as well for wrong 
to the friend, and even the enemy, as for wrong to the sub- 
jects of his realm. 

1205. Irregulars and guerillas must not be invoked. 
They can be mustered only as the ministers of retaliation 
when the enemy has violated the laws of war. 

1206. FjEtiTATE. — Can all who choose to take up arms be 
let loose on both sides to do havoc, and to enrich them- 
selves with spoil F Such are the ancient precedents, and 
they have been recently cited. An adventurer who aimed at 
conquering a kingdom, or raising a condottieri band, pro- 
claimed through Europe that there was a kingdom, a pro- 
vince, or prizes, or pillage to be won, and that all who 
would join his standard should partake in the acquisition. 
In more recent times buccaneering expeditions have been 
as openly advertised. 

1207. Although the law of nations is compelled to endure 
war, it can prevent and punish, and will not permit the 
private spoliator to gather his ruffians, and to sail forth to 
plunder on his personal account. 

1208. FiBAOT is war without the attribution of any bel- 
ligerent right, and, in strictness, every depredation on the 
sea, in excess of the rights of war, is a piratical act. It 
is hardly distinguishable in its nature from many another 
war. 

1209. Spelman derives the designation from the Oreek, 
as indicating a rover, a traverser of the sea. The English 
use the word corsair to dei^ote a pirate ; the French use it 
for a privateer. Pirate and privateer are almost undistin- 
guishable terms. Pirate is from the Greek, and signified 
to attack, and was applied alike to the attack by Deme- 
trius Poliorcetes on a town, or by a solitary skiff upon a mer- 
chantman at sea. 



320 B10HT8 AND LAWS OF NAVIGATION. 

1210. Writers on piracy speak chiefly of its unballowed 
honour in ancient times, forgetting how nearly the practice 
of antiquity is sustained by opinions which they themselves 
avow, founded on decisions of prize-courts and the usages 
of even recent war ; how much within their own nations 
it has, within their own memories, been vindicated and 
esteemed ; how possible it is, if their doctrines should be 
maintained, that it may again prevail. 

1211. Uncivilized nations do not perceive a moral dis- 
tinction between the conduct of a monarch setting forth to 
subdue the world in an informal or a formal war, laying 
waste the countries successively in his way, and the act of 
starving mariners of a barren rock, or of lean horsemen of 
a roving horde, with the black banner or without, waging 
war against whomsoever they may think fit to assail. 

1212. The Arab captive of Alexander informed him that 
the distinction between the monarch and himself was, that 
the monarch committed robberies with a host, and he with 
a little band. 

1213. Nor can the philosopher fully comprehend the 
moral difference. They are much alike, and should be 
equally repressed by inculcating such terror and detestation 
of the invader, that he who meditates assailing a weaker 
neighbour may be deterred from the enterprise by the uni- 
versal sentiment of nations and the consciousness of man- 
kind. 

1214. The practical distinction is, that justice can more 
readily chastise the piratical shallop than the armament of 
a marauding king. But even on him, in some of its various 
phases, retribution will surely fall. 

1215. From north to south, from east to west, and in the 
Mediterranean, — once accounted the civilized centre of the 
world, — on sea and on land, in all ages, in all climes, the pira- 
tical flag has been proudly and fearlessly unfurled ; indeed, 
the terms pirate and assailant are not only interchangeable, 
but often interchanged. He who is called a pirate does 
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Dot always deem himself himself a buccaneer. And many a 
district and body of people, termed and treated as rebels 
and pirates, haye attained su£G[cient puissance to demand 
and obtain recognition as belligerents, and ultimately as in- 
dependent nations. Their wars, at first rebellious and pira- 
tical, gradually grew into tolerated, and at length into re 
cognized regular, war. 

1216. The history of China is soiled with piracy in 
every page. It tells us how often, and how often in vain, 
that vast empire had to strain its strength against pira- 
tical swarms, surpassing the European mediaeval navies, out- 
numbering, and perhaps superior to, the vaunted Armada of 
Spain. It tells us how often it had to crave assistance 
from barbarian fleets, and how even Western skill and dis- 
cipline were insufficient to subdue the marauding foe. 

1217. Not only the islands, but the coasts of the Malays 
with the commission of their chieftains, if that avail, have, 
from perhaps before the time when Sabsean traders first 
traversed their seas, to the time when the armaments of 
Europe were arrayed against them, carried on upon all nations 
a piratical war. 

1218. From before the times when the King of Crete 
swept the Eastern Mediterranean, and the Ehodians became 
the protectors of that sea, the piratical achievements of 
the royal Menelaus and a hundred petty kings have tuned 
the lyre of poetry, and excited a hero-loving age. It was 
not over a petty cruiser, but a fleet which well-nigh deso* 
lated the coasts, and defied the power of Eome, that Fompey 
won the battle which acquired him the honours of a god. 
It was not against petty cruisers, but against the navies of 
the nations of Africa, that the states of Italy, France, and 
Spain, and even England, had for centuries in vain to con- 
tend. It was against navies which sometimes led the Medi- 
terranean fleets to victory, and often encountered them 
with defeat. 

1219. It was not with single ships that the buccaneers 

Y 



322 RIGHTS AND LAWS OF NAVIGATION. 

invaded and ravaged the West Indies, and provinces of 
Central America, but with forces adequate to the conquest 
of manv a sovereign state. 

1220. Piracy was the natural vocation of the peoples 
from whom we claim our descent, — the Sea-kings and the 
Scandinavian Yarls. Archpirate was the proud designation 
of the High Admiral of the Anglo-Saxon coasts. In their 
annals are to be read of exploits more desperate and deso- 
lating than the achievements of the Spartan king. 

1221. Nor was piracy confined to the sea. "Without again 
traversing the world, we see the condottieri despoiling the 
nations of Europe, sometimes enrolling half their legions 
under the commission of one, and the residue under the 
standard of the hostile king. It was war under such au- 
spices, but piracy with the banner which led them, under 
the Black Bourbon, to the pillage of Borne. 

1222. Such outrages the malefactors denominated war ; 
they were often sanctified by religion, and accompanied by 
the priest ; but the sense of mankind has denounced them 
as piracy, rapine, and murder; and civilization has at length 
in like manner denounced similar atrocities perpetrated 
under another name. 

1223. We must consider well this subject of piracy, and 
whether great nations which claim for themselves a high 
degree of civilization may not be guilty of the crime. 

1224. Acts perpetrated on a small scale are deemed 
crimes, which, executed with grandeur, are characterized as 
glorious achievements. 

1225. A small community consecrates in its poetry acts 
which a larger denounces as criminal. Why ? In the con- 
templation of the little community they are, but in that of 
the great state they are not, of sufficient magnificence. 

1226. Piracy generally, certainly not universally, origi- 
nates with the inhabitants of sterile islands, and coasts in- 
adequate to their subsistence, — ^little or no agriculture, little 
or no pasture, and the precarious produce of the sea* 

1227. Ports favourable for commerce, with the means of 
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inland intercourse, beginning in piracy, grew up into com- 
mercial entrepots, and became the repressors of the crimes 
in which their prosperity began ; but the hereditary senti- 
ment still survives. 

1228. Jomsberg, perhaps the most extraordinary and ex- 
emplary of piratical communities, was founded in the latter 
part of the tenth century, on the Pomeranian coast, by the 
celebrated Palnatoke. Women were altogether excluded 
from its walls, its people were a race of Bersserkers, who im- 
proved, to the extreme of atrocity, the "Wendish code of the 
Scandinavian law, for the regulation, with extreme precision, 
of the methods of plunder, and the division of the spoil. 
Before its destruction, towards the end of the twelfth cen- 
tury, it had been converted, by its advantageous situation 
and anomalous energy, into a repressor of pirates, and a 
sumptuous commercial town. But the sentiment of piracy 
was not extinguished. Even in Tyre, Rhodes, Carthage, 
and Etruria, the least piratical of ancient states, even in 
great modem nations, where the sentiment of piracy ever 
existed, it has not become entirely extinct. 

1229. Piracy is defined as depredation on the sea, with- 
out the authority of a sovereign state, — ^it should be without 
the authority of a recognized belligerent power. An as- 
sault, with the intent of taking or plundering a vessel, is 
piratical, whether successful or not, although no murder be 
committed, or robbery perpetrated. (Whea. 186. 1 Phill. 
379.) We have spoken of the misapplication of the term 
to other crimes punishable only by the municipal law. 

1230. PiBATES. — Of these there are three kinds both on 
land and at sea. 

1st. They who sail or march under no colour, but their 
own, — ^buccaneers at sea and banditti on shore. " The blood- 
red signal glitters in the gale." — Corsair. 

2nd. They who sail under colour of war, with the flag of 
one of the belligerents, perhaps using each in turn. Cor- 
sairs on the wave and Guerillas among the hills. 

Y 2 
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8rd. The J who sail under the colour and commission of 
one of the belligerents. Privateers on the water, and Irre- 
gulars when desolating the land. 

All, freebooters, robbers, pirates, according to the law of na- 
ture and nations, though the third class have stanch friends 
and advocates among lawyers professing international law. 

1231. BuccAKEERS. — The first class of pirates are uni- 
versallj condemned. They may be captured by any ship of 
war, in fact by any otherwise peaceful subject. They may be 
apprehended as common thieves, and treated as robbers and 
bandits. 

1232. A foreign ship of war does not infringe the sove- 
reignty of the dominant state, by capturing pirates within 
her waters, for every man and vessel under the protection of 
the law is bound to aid in the arrest of the highwayman and 
thief. The foreign ship is a denizen of the dominant nation, 
and in capturing pirates acts in aid of her laws. The captor 
must therefore deliver the culprits to the national police, to 
be tried according to the law of the nation in whose waters 
they are found. In some respects regard is had to the 
various nationalities of the heterogeneous crews, and to the 
laws of places where the acts charged against them were 
done. 

1233. To this class would belong rebels who seize upon 
or plunder ships of a neutral state. Magellan Pirates. Eliza 
Cornish. And see 13 & I4i Vict. c. 26, which gives rewards to 
the captors of pirates ; and see as to piracy 11 & 12 "Will. III. 
c. 7, and 18 Geo. II. c. 30. 

1234. If passengers, emigrants, coolies, or part of the 
crew rise against the master and deprive him of his ship, it 
is an act of piracy, although they do not use the vessel for 
piratical purposes, but run her ashore. (Eliza Cornish.) But 
not if they merely confine him, or when necessary put him 
in irons on account of his grievous misconduct. James 
Campbell. 

1235. The courts of our nation regard a conviction of 
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piracy, according to maritime law, as equivalent to a convic- 
tion in their own. Panda. 

1236. CoBSAiBS. — Pirates of the second class are gentle- 
men privateers, patriots, in a hurry to serve their country and 
themselyes, who arm their vessels without waiting for the 
supreme command ; and gentlemen privateers, the subjects 
of neutral nations, who with surpassing sympathy for the 
belligerent cause, sometimes a sympathy fluctuating with the 
prospects of the day, arm their ships and furnish them with 
a flag of one or each of the belligerents, and of the state to 
which they belong. 

1237. Those of the first subdivision are sometimes in- 
dulged by their own country with the jackaPs share of the 
prey, and through fear of retaliation treated by the adversary 
with greater leniency than they deserve. Those of the second, 
so long as they are faithful to his cause, are too often re- 
garded by a belligerent with favour on account of the assist- 
ance they affbrd ; but they may be justly and without pre- 
tence for retaliation treated as pirates by the adversary, and 
are as such amenable to their national courts. 

1238. A capture by pirates eflects no change of property; 
but that for which no owner is found, belongs to the sove- 
reign by whose ship the pirates are taken, and is generally 
distributed among the officers and crew in the same manner 
as prize of war. Panda. 

1239. The 15th Congress of the United States, statute 1, 
c. 88 (20 April, 1818), declared guilty of a high misdeamean- 
our, any citizen who, without its limits, should fit out and 
arm, or attempt to fit out and arm, or procure to be fitted 
out or armed, or knowingly aid or be concerned in the furn- 
ishing, fitting out, or arming of any pirate ship, or vessel of 
war, or privateer, with intent that she should be employed 
to cruise or commit hostilities upon the citizens of the 
United States, or their property, or should take the com- 
mand of or enter on board such vessel for that intent, op 
purchase any interest in such vessel with a view to sbnre in 
its profits. 
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1240. We have little to saj for guerillas, properly bo 
termed. Their exploits are on laud, but of all pirate9 
guerillas alone are not unfrequently justified by the conduct 
of the war. The consideration of their case also involves 
one which occurs on the sea, for all men have a right to fight 
in self-defence, and to repel an attack upon their property 
or themselves. 

124(1. Consequently, although the merchant of a belli- 
gerent country is not justified in equipping vessels for war 
on his own account, he is entitled to arm and man his ship for 
self-defence ; and if attacked by a foe, be he merchant ship, 
pirate, privateer, a ship or war, his vessel may repel the as- 
sault, and if victorious is entitled to the prize. Yet the 
genial law of the Admiralty affords her only the same re- 
ward as it bestows upon the private volunteer. Guerillas 
are not unfrequently fighting in self-defence; not in the 
abstract defence of the sovereign and his nation. That is 
the business of the regular troops. 

1242. The invader is bound to respect not only the persons, 
the lands and the crops, but all the moveable property of 
the peaceable inhabitants of the parts of a country which 
he has subdued. Having by conquest replaced the former 
sovereign and brought the people under his temporary rule, 
he is bound not to plunder but to protect them. Allegi- 
ance and protection, though temporary, are reciprocal rights. 

1248. When these rights are violated by the victor, (of 
course we except the ordinary incidents, the destruction of 
the battle, the march of the soldiers, the wrack in the pas- 
sage of war), — when these rights then are further violated by 
the victor, when the property, the lives, the chastity of the 
unresisting inhabitants are assailed, they are rightfully 
roused to resistance, and justified in retaliation for such atro- 
cities by resort to irregular arms. 

1244. Peivateebs. — This class was the natural progeny 
of the first and the second. The buccaneers and corsairs 
crowded to the distributor of commissions and fiags, that 
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their sins might be forgotten, except that indistinct rumour 
of their exploits which approved them to the beUigerent 
whose service they sought ; who — in mercy ! — conceived it 
his right and his duty to exert every force he could employ 
to distress and exterminate the enemy, and thus to shorten 
the war. Eor such belligerents privateers are the fittest in- 
struments ; the worst of them are the best, for they are best 
adapted to the process of distressing and destroying the foe. 

1245. The belligerent took a bond from the newly-cre- 
ated captain, with sureties for his good behaviour. In what 
does the good behaviour of a corsair consist ? The captain 
may forfeit his bond, his sureties may come to grief. So 
may his ship, and the crew, with all they and their sureties 
may possess. What is good behaviour towards those whom 
he is commissioned to take and destroy? The bond is 
scant security for vexation of the neutral; to vex the 
enemy is his avocation. Avarice is the incentive, and on 
his vexation the only restraint. 

124(6. All maritime nations more or less employed them. 
They improvised a navy, as they called it. They hired the 
buccaneers and corsairs, robbers and bandits, the pirates of 
every description and clime. Their leaders were honoured 
with rank, and the royal authority to take, plunder, and 
destroy. We have seen that the middle ages of Europe 
are full of their exploits. 

1247. Comparatively modem precedent rendered priva- 
teers lawful, as more venerable precedent had rendered the 
rest of the piratical craft. 

1248. Although the courts of the nations which engaged 
them took little account of the fulfilment of their natural 
or unnatural obligations, they were careful to classify these 
adventurers with reference to their interest in the prize ; 
somewhat in accordance with the following scale: — No. 1, 
Buccaneers : no interest; they therefore kept all that was not 
wrested from them. No. 2, Corsairs : a small share of what 
remained after law and other expenses had been paid. No. 3, 
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Privateers : what remained after law aiid other expenses 
had been paid. To constitute a privateer, the private-armed 
vessel bore the commission of a belligerent Power; the 
filibuster was converted into a captain. The Bover maj 
be more rash, more hard-hearted, more rapacious, more 
bloodthirsty, and more reckless than the educated com- 
mander of a ship of war ; but in other military virtues, 
although he bear a more independent commission, he is not 
likely to excel. Mere excess of power, as it was called, was 
not piracy in the commissioned privateer. 

1249. But the Eover must bear a commission firom a 
belligerent Power, and he must be thereby authorized to 
war against another belligerent Power in that commission 
named. The Power conferring that authority may be de- 
signated his protector. He is said to have been subject to 
a few restraints. If a Hover, commissioned against one 
Power, made war against another Power hostile to his pro- 
tector, it was not deemed piracy ; but it was deemed irre- 
gular, although the war with the second Power broke out 
after the commission had issued. 

1250. A Eover bearing the commissions of each of two 
allied Powers against the common enemy, making captures, 
occasioned a doubt as to the commission to which his cap- 
tures should be referred, for his protectors might act upon 
different constructions of the laws of war. This also was 
not piracy, but an irregular act of war. The courts even 
held that capture by a neutral ship bearing a belligerent's 
commission, was not piracy, but merely an irregular act of 
war. 

1251. When the act was held irregular, the commissioned 
Rover was degraded from Class No. 3 to Class No. 2 ; so 
that others participated in the plunder. It was even said 
that the state which granted the second commission was 
responsible, unless it was issued in ignorance of the first. 
The neutral's chance of reparation seems to have rested on 
the slender security of the bond. As to the enemy injured 
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bj those outrages of war, how could any reparation be ob- 
tained? 

1252. Adventurers of piratical sentiments require no 
such encouragement ; there is hardly a pretext too flimsy 
for these rash and reckless men. After James II. was ex- 
pelled from the shores of all these kingdoms, without a port, 
without a ship, a refugee in a foreign land, dependent upon 
a foreign sovereign, he dared to grant, and rovers were 
hardy enough to accept, commissions to plunder the com- 
merce and ravage the coasts of a people which had its king, 
lords, and commons, its armies, its fleets, and the attributes 
and power of a nation, competent and prepared to encounter 
the nation in which he who granted the commission was 
sheltered, with all her allies. See 1 Fhill. 398-406. 

1253. It has however been held that the taking and plun- 
dering of a neutral ship by a commissioned privateer is 
piracy ; and that the commission of a privateer did not 
authorize the capture of an enemy's property on land, as 
that was deemed to be governed by a different rule of inter- 
national law. 

1254. The nations against which the privateers were 
armed, did not always treat them with equal consideration- 
The natural-born subject capturing the ships of his country 
under the commission of the foe is a pirate and a traitor. 
lEast, P.C.c. 17, s. 5. 

1255. Ibbegulabs. — This being a division of the third class, 
carrying on their wars for the most part by land, we have not 
much to do with their operations. It is enough to declare 
that irregulars, whether such as were summoned throughout 
Europe by William and his nobles for the conquest of Eng- 
land, or such as were collected by a Mahratta subahdar pro- 
claiming war, and the Indian Company's license to loot, or 
such as were hired and enlisted in foreign countries one by 
one, or condottieri hired by the lot, or Hessian mercenaries 
rented from their prince by the thousand, are all unfit instru- 
ments of war. They constitute no part of the responsible troops 
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and officers of the belligerent sovereign. Thej fight not on 
their allegiance, they share not the glory of the nation, they 
have no part in its honour, no interest in its protection ; their 
guerdon is their pay, their honour their rank, their fortune 
the share of the spoil. There is no sympathy between them ; 
on the expiration of their contract they may join the hostile 
banner. 

1256. They imbrue their hands in blood without justifica> 
tion, they are hired to rob and to murder, the rights of the 
belligerent do not extend and cannot be extended to them; 
the only reason for sparing them when captured is the 
danger of retaliation, unjustifiable, but not therefore the less 
likely to occur. 

1257. But all nations, ancient and modem, have called to 
their battles, by land and by sea, mercenaries disciplined and 
undisciplined, Gauls, Numidians, Varangians, Scots, Swiss, 
Germans, — Condottieri, Skinners, Cowboys, ravagers of every 
kind. 

1258. This country in her civil war against America, sum- 
moned the red savages from their forests, excited them to 
vengeance for their lost hunting-grounds, armed them with 
keener tomahawks, furnished them with sharper scalping- 
knives, and stimulated their cruelty with ardent drink. 

1259. But, as if to wash that stain out of history with a 
deluge of blood, if a deeper dye could delete it, the children 
of those who perished by the tomahawk, the descendants of 
those who writhed under the scalping-knife, in the rage of 
their social madness, have called the most terrible of all 
irregulars, the black sons of Africa, to the work of domestic 
destruction, — have invoked slaves by the most nefarious 
of practices, by the worst of rewards, by the lying promise of 
freedom, and the license of demoniac revelry, to imbrue their 
hands in the blood of their roasters ; — a pretence of philan- 
thropy, the horrible expedient of desperate war. Can pre- 
cedents like these establish the laws of nature and na-; 
tions ? 
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1260. Various treaties had restricted, as between the par- 
ties to them, the extreme use of privateers, some declar- 
ing the act of privateering by the subjects of one of the 
contracting nations against the other, piracy. 1 Phil. 
394-397. 

1261. Some treaties had stipulated that neither of the 
contracting nations, when neutral, should permit its subjects 
to hold commissions in the service of a Power at war with 
the other. 

1262. Some nations have spontaneously prohibited their 
subjects from holding commissions in the military service of 
either of the contending powers. 

1263. The United States of America, by Acts of Congress 
of 1794, revised by that of 1818, forbade all persons resid- 
ing within its territories, whether citizens or others, equip- 
ping privateers, or receiving commissions, or enlisting men 
for the purpose of taking part in any war between foreign 
countries. 

1264. England had previously made some provisions in 
restraint of her subjects taking part in foreign wars, and in 
1819 replaced those provisions by others still more exten- 
sive than those established in America in the preceding year. 
59 Geo. III. c. 69. 

1265. These acts of the American and British legislature 
will be further considered in treating of neutral rights and 
obligations. 

1266. JN'eutrals, sometimes under treaty, sometimes on 
their own policy, prohibited the admission of privateers into 
their ports. 

1267. At length in 1856 the great Powers of Europe de- 
clared that " privateering is and remains abolished ;*' the 
other European Governments readily acquiesced. Tlie 
United States of America declined to concur; she had again 
and again proposed to give freedom and peace to the mer- 
chant ship traversing the sea, to whatever realm she might 
belong, whatever banner she might bear, whether the ruler 
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of the country were friend op foe, to whatever port she was 
destined, under the condition only that she carried no mu- 
nitions of war ; yet America declined to concur in the abo- 
lition of privateers, for, said she, ye great maritime nations 
capture our traders with your innumerable ships of war ; 
your high-commissioned sailors are almost as reckless as 
were your licensed robbers and buccaneers ; we have not the 
means of dignified retaliation ; our admirals and captains 
and regular commanders are few, we must extemporize an 
equal number of marauders, and unless you will take your 
mastiffs off the chase, we must lay on our bloodhounds. 
Such was the argument ; the imputation was at least to some 
extent unjust. 

1268. The reply was unbecoming America, which had 
taught the better lesson. Her policy did not entitle her to 
disclaim and disobey the law of nations, or to require, as a 
condition, that others should change their scheme. The law 
of nations is unalterable, and bends not to the policy of 
England or of France, 9r of the United States. 

1269. That policy was short-sighted, and in result, like 
other violations of law, impolitic ; her refusal perhaps pro- 
duced its punishment. Her southern provinces separated 
from her, with ships of war in less proportion tb hers than 
her ships had borne to the combined navies of Europe, occa- 
sioned an apparent alteration in her interest and policy, and 
with ,it in her inclination. The day, it may be hoped, is not 
far distant when the States North and South will have 
sheathed their swords, and subscribed without suspicion 
this declaration of public law. Subscribed or unsubscribed 
by both or either of these nations, that is the law, of which 
the manifesto of Paris was only a declaration. 

1270. One learned writer whose early notions are af- 
fronted by it, seems somewhat relieved by the reflection 
that it has not yet been embodied into any treaty. Mur- 
der requires no private contract to make it illegal. The na- 
tions have concurred in declaring that a crime, which is a 
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crime ; it is hardly necessary that any two or more of them 
should agree not to commit it. 

1271. Should any nation which has not assented com- 
mission privateers, all the parties to that famous declara- 
tion, and indeed all others, are hound to regard the com- 
mission as null and illegal, and the paper which contains it 
as a piece of waste paper. Should any nation which has 
assented to that declaration dare to violate the laws it has 
enunciated and issue such commission, even a nation which 
had withheld her acquiescence is entitled to treat the com- 
mission as futile, and to deal justice on the buccaneer. 
Before and without that declaration it was and is the law, 
and it has been made plain and manifest by the concurrent 
opinions and authority of all the members of that great 
majority of nations who have proclaimed it. It is not an 
agreement that it shall be, it is a true and authoritative 
record that it is the law. That law is immutable, no power 
on earth can change it. 

1272. Detention. — Peace is the natural and normal 
state of nations, the state in which they are assumed to be 
with each other, the state in the continuance of which it is 
to be assumed that they will remain until war is announced. 

1273. All men have the right of intercourse with the 
countries at peace with their own, to take such of their 
movables as they please with them, to contract obligations 
with their subjects and governments, to introduce and sell 
their shipping and merchandise, to purchase ships, goods, 
and lands, and to deal with the subjects of the friendly na- 
tion as they deal with each other, subject only to such re- 
strictions and limitations as the country in which they are 
visitors or resident may have publicly established, and sub- 
ject to any restrictions which may have been imposed by the 
sovereign of their own state. 

1274. National faith therefore guarantees to all who have 
come as residents or visitors in time of peace the opportunity 
of safe return and a safe-conduct, if necessary, on the break- 
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ing out of war. They have come as friends on the faith of 
the nation which has admitted them, and on the faith of the 
continuance of the natural state of amity which existed 
when they came ; they are entitled to depart as friends, and 
to reach a place of safety before a hostile attitude is as- 
sumed against them. 

1275. The right of continuous residence is not guaranteed, 
for a nation cannot with safety permit her enemies to reside 
within her bounds, and the presumed knowledge of this 
qualifies by inference the permission of foreigners to enter 
the land. Such residence is howeyer sometimes allowed 
under such surveillance and conditions as the dominant 
country may deem sufficient to secure it from the possible 
machinations of her foes. 

1276. And as he who came in peace is entitled to a reason- 
able opportunity for the withdrawal of his person, so he who, 
in time of peace, had come with, or sent his ships, his mer- 
chandise, or other goods into, or purchased them in, a coun- 
try not his own, is on the same principle entitled to a rea- 
sonable opportunity for the withdrawal of his ships, mer- 
chandise, and other goods. 

1277. His right of withdrawal is, uot simply from the 
margin of the land becoming hostile, but into his own coun- 
try, or such convenient port as he may select. He is enti- 
tled to the reasonable opportunity of placing himself and 
property in a place of safety ; that allowed, no more is re- 
quired from national faith, as to his person or goods capa- 
ble of removal. 

1278. When a nation permits foreigners to purchase land 
or permanent interests in land, or to become creditors upon 
its government or subjects, or to acquire any interest irre- 
movable in time of war, such permission entitles all who 
have made such purchases, become such creditors, or acquired 
such interests, to place them under the segis of the national 
faith, and to retain the right to them throughout, and to re- 
claim them after the termination of the war. And although 
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an enemy cannot personally reside on or possess his landed 
estate, recover his debts, or enjoy such other irremovable 
interests while the war rages,^ he is entitled to resume and 
recover them on the return of peace. However, the nation 
in which the property remains has not, by permitting the 
ownership, taken such property under her especial care. It 
may perish for want of protection, but it must not be taken 
or destroved. 

1279. The time to be allowed for the owner's withdrawal 
is reasonable time to collect the removable property under 
his actual control, to unload the cargo with which his vessel 
is freighted for delivery, to take the ready goods or cargo on 
board, to wait a reasonable opportunity and a wind necessary 
for sailing, and time to pursue his course without affront to 
the first friendly port of his destination or choice. 

1280. Moreover, the ship which has sailed for it in the time, 
and on the faith of pet^ce, is entitled to safe passage, and to 
enter that now hostile port, to deliver her cargo, and to take 
on board what is ready, and to depart from it unmolested, 
as if she had been there on the eruption of war. 

1281. And while the foreigner who has come in time of 
peace remains in the enemy's country, he is safe from pri- 
vate aggression. Neither he nor his property can be taken, 
except under the public authority; he may safely depart 
with his vessels and his goods, until the government or its 
officers interpose ; and until the sovereign has so ordained, 
his vessel ought not to be captured even by the public 
ships. 

1282. The moveable property left on the breaking out of 
war in a hostile country continues to belong to its owner, 
although he has become an enemy and departed the realm ; 
it may want adequate protection, but no one has a right to 
touch it ; and his it remains until the return of peace, then 
he may come and reclaim it, unless it is confiscated by the 
government of the country in which it remains, that is, con- 
fiscated at the instance of the state by the sentence of a 
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competent tribunal^ and, it shonld be added, on justifiable 
grounds, not merelj because it is an enemy's property under 
the safeguard of national faitb. The sentence of confiscation 
by such a court however concludes all cLiim, and confers an 
incontroyertible right on him who derives title under it. 

1283. The ship of an enemy which had arrived in Eng- 
land in peace, and not departed within the time limited by 
the Order of Council, has however been excluded from the 
protection of the hiw, and regarded as proper prey ; for it 
was held in the prize court, that any subject, though not 
commissioned, might seize a ship belonging to an enemy, 
but that it did not become his prize. (Emilia.) And it has 
been said in an English prize court, more in accordance with 
the practice of the court than with law and honour, that no 
doubt could exist as to the right of any person to seize an 
enemy's property found in this kingdom, unless protected by 
royal licence, and to bring it to that court for adjudication 
for the Crown. Johanna. 

1284. The want of a sufficiently general recognition of 
these laws often leads to great inconvenience, more especially 
to the merchant. Were they generally accepted,the foreigner 
might dwell in security, and commerce might be conducted 
with confidence, until the knell of the tocsin of war. The 
sacred right of withdrawal is sometimes recognized in treaties 
prescribing the period during which it shall be enjoyed. 
In the absence of such treaty, and sometimes from want of 
confidence when it exists, the warring nations inflict reci- 
procal injury by detaining the persons, ships, and property 
of the adversary, until they ascertain what he means to do ; 
and that determination is sometimes decided by supposed in- 
terests rather than respect for international honour and the 
observance of international law. Whea. 309-375. Santa Cruz. 

1285. England, as well as the other European nations 
which had the least pretensions to the character of commer- 
cial, from an early period recognized to some extent this 
right of the safe departure on the breaking out of war ; 
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indeed, without some protection in this respect, commerce 
would not approach the coast. 

1286. An enemy, residing in a belligerent country, under 
licence or other proper authority, is under the protection of, 
and entitled to appeal to, her laws, in the same manner as 
an alien friend ; and in an action or suit in the English courts 
of law or equity, the right to reside and to sue is assumed, 
unless alienage is pleaded. 

1287. The English prize court requires an enemy claim- 
ant to state in his affidavit the special circumstances which 
entitle him to sue. It will however allow him to amend 
the omission of this statement if he can. Troija. 

1288. The course adopted reciprocally by the Ottoman 
Porte, Great Britain, and France, on one side, and Eussia, 
on the other, on the outbreak of the Crimean contest, was 
a considerable advance towards civilization in war. 

1289. At the commencement of hostilities in 1853, the 
Ottoman Porte, instead of adopting the ancient practice of 
embargo, granted the Eussian ships sufficient time to repair 
to their destination, and agreed not to oppose the free pas- 
sage of merchant ships of friendly nations through the straits 
of the Black Sea. 

1290. In October, Eussia, in consequence, granted the 
Turkish vessels in her ports liberty, until the 22nd of No- 
vember, to return, and if loaded before that time on neutral 
account, to proceed with their cargo to the port of their 
destination. On the 27th of March, 1854, France, and on 
the 29th, England, by proclamation, granted six weeks from 
the date, for Eussian merchant ships to unload and load 
and to quit, whether th^n in a French or English port 
or on their voyage towards it, having commenced their voy- 
age previously to the declaration of war. If met at sea, 
they were to be permitted to continue their voyage ; contra- 
band and officers in the military or naval service were ex- 
cepted. On the 7th of April, England extended the jJermis- 
fiion to Eussian ships from or to British India or her colonies. 

z 
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1291. On the 19th of April, Bussia published a notioey 
aUowiog English and French vessels six weeks, firom the 25th 
of April, to take on board their cargoes, and sail from Bus- 
sian ports in the Black Sea, the Sea of Azof, and the Baltic, 
and six weeks from the opening of the navigation to leave 
the ports of the White Sea, with free passage to the place 
of destination, if their cargoes were on board within the 
prescribed periods. On the 15th of Maj, England extended 
the privilege to all Bussian merchant vessels which bad 
sailed from any port of Bussia, in the Baltic, or the White 
Sea, for anj British port before that daj, and France granted 
a similar extension to such vessels as had sailed, destined to 
any French port. The privilege was not extended to Bus- 
sian vessels destined to neutral ports. 

1292. These declarations were simplj in compliance with 
the law of nations, and the rights of the merchants, who 
had acted on the confidence that nations would do their 
duty and remain in peace, and that if they should think fit 
to quarrel, they would not confiscate, that is to say, rob 
them of, the property which, in the plenitude of commerce, 
and for the mutual enrichment of nations, had entered their 
ports. 

1293. The prize court held that the privilege of protection 
extended to a voyage as continuous, although the vessel 
sailed in ballast, and took in her cargo at another port on her 
way to that of her destination. Argo. 

1294. Such orders of the sovereign are to be construed 
most liberally in favour of the enemy, it is said, on account 
of their being relaxations of belligerent rights. (Phoenix. 
Franciska.) We quite agree that such orders, and that all 
relaxations of beligerent rights, ought to be construed most 
liberally ; and further assert that it is due to national honour 
that such orders should be most liberally construed, for 
they are not relaxations of the sovereign's rights of war, 
but recognitions of the right of the enemies to withdraw in 
safety from the land they had entered in reliance on na- 
tional faith. 
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1295. GoMMUKiCATioK. — Although war is raging, there 
still are means of communication between the governments 
of the belligerents, direct and indirect, official and inoffi- 
cial. 

1296. These are confined to the officers and agents of 
the goTemments under general authority, or authorized for 
the special purposes. 

1297. Direct, through cartel ships, flags of truce, and 
even the emblems of surrender ; indirect, through the media- 
tion of friendly governments, through the medium of the 
ministers of the hostile nations resident at friendly courts, 
and even through inferior recognized agents. They are 
moreover enabled to communicate indirectly by their pro- 
clamations, and other intimations of their purposes and in- 
tentions, in their gazettes, and through the public press. 

1298. There are also means by which the peoples of the 
hostile nations may communicate with each other to some 
extent. The public press makes their sentiments and opi- 
nions known, and its communications cannot be restrained, 
particularly as its productions are always accessible through 
the neutral states. 

1299. There may, however, obviously be danger in the 
unrestricted admission of private communications between 
the people of the belligerent nations. The lawful subjects 
of such are science and courtesy, and, where it is permitted, 
the purposes of trade. This danger is one of the obstacles 
to general trade between the subjects of nations opposed in 
war. 

1300. Trade of enemies may be considered under the 
following divisions : — I. Between the belligerent countries : 
Ist in the ships of the dominant belligerent ; 2nd, in the 
ships of the enemy ; 3rd, in the ships of neutrals. II. Trade 
between the enemy and the neutrals : 1st, in the ships of 
the enemy ; 2ndly, in neutral ships. III. Trade in enemy's 
products and manufactures : Ist, in the shipping of the 
dominant belligerent; 2ndly, in the shipping of neutrals. 

z 2 
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We use the expression dominant belligerent to describe 
that nation in whose courts the question arises. 

1301. There is a further distinction under the third divi- 
sion, between those products which are carried from -the 
ports of the enemy to the ports of the dominant belligerent 
or those of neutrals, and such as are conveyed between 
the enemy's ports at home, — the enemy's home trade ; or 
between his colonial ports, or between his home ports and 
those of his colonies, — ^his colonial trade. 

1302. All these branches of trade, so far as they are car- 
ried on by the shipping of neutrals, vrill fall under con- 
sideration in treating of neutrals. They are the subjects of 
international law. 

1303. Trade between the Belligerents is trade car^ 
ried on by the ship of one with the other belligerent. 

1304. This part of the subject does not belong to the law 
of nations, it rests entirely between the belligerents, no 
other country is concerned in it. Consequently it is a ques- 
tion of policy, on which each belligerent is entitled to form, 
and, unless bound 'by convention or contracts, to change its 
opinion. 

1305. The grounds on which such opinion should be 
founded are beyond the compass of this work. It is obvious 
that such trade is attended with the danger of intercom- 
munication which might frustrate the objects of war ; it is 
obvious that it might tend to the softening of asperities, 
and the restoration of more kindly sentiments^ and the re- 
novation of peace. 

1306. It can hardly ever be unrestricted. It might be per- 
mitted in provinces remote from, while it is excluded from 
those near the seat of war. Commerce and war were not 
long ago carried on simultaneously between Great Britain 
and China. While the latter infested the north, the former 
enriched the provinces of the south of that immeasurable 
realm. It might be permitted in certain commodities, 
while others are excluded. It could never be allowed in 
arms and munitions of war. 
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. 1307. fielligerents might permit mercantile establish^ 
ments of the subjects of their enemies to exist within their 
limits whilst they interdict the access of their ships. 

1308. In Ships oe the Dominant Nation. — The right 
of the subject to trade at large, or under restrictions with 
the enemy, depends entirely on the consent of his sovereign ; 
the power to enjoy such right fully or under further re- 
strictions depends, so far as it is openly exercised, upon 
the consent of the sovereign of the hostile country. 

1309. It is competent, of course, for nations in time of 
peace to enter infco conventions for permitting general or 
limited commerce between their subjects in the eventuality 
of war. "Whether they will enter into such contracts, de- 
pends upon their mutual judgment and inclinations, as to 
which each has a right to regard exclusively its own sub- 
jects, their wishes and interests, irrespective of the interests 
of other nations. 

1310. Consequently, under certain circumstances it may 
be prudent to establish an entire or limited exemption of 
commerce from the risks of hostilities, at other times the 
reverse. It may depend on the relative maritime strength, 
or on that and its proportion to the extent of the com- 
merce of each of the negotiating states, or on the extent to 
which one is dependent on the natural or artificial produc- 
tions of the other. Such compacts therefore may exist be- 
tween two or more nations, consistently with their non-ex- 
istence with others^ 

1311. If the belligerents by convention allow a general 
or particular trade to be carried on between their subjects, * 
the vessels and crews by which it is conducted are privi- 
leged, and must be treated with the same friendship, though 
perhaps with a greater watchfulness, as in the time of 
peace. 

1312. It is obvious that no belligerent can permit his 
adversary to trade to his ports, or to those of neutrals, for 
the purchase of contraband of war, or even to convey it 
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from or to his colonies, or from one of his ports to an- 
other. It is still more clear that a belligerent will not 
permit his own merchants or manufacturers to sell or 
convey, either from ^is own ports or those of neutrals, to 
the ports of the enemy, either arms or munitions of war. 
The difficulty of restraining such transactions is among the 
greatest of those which affect commerce between bellige- 
rents, and the right of the enemy to trade in his own bot- 
toms with his neutral connections, and, indeed, the general 
immimity of the merchantman and his cargo on the sea. 

1313. Whatever traffic is conceded by one belligerent to 
another, every neutral is entitled to enjoy. (Franciska.) It 
is clear that a belligerent can have no pretence for condemn- 
ing as contraband any traffic which he admits as lawful to 
be conveyed by his foe. 

1314. Selden, in pages 403-7, refers to a treaty between 
Edward I. and Philip IV., which allowed freedom of com- 
merce on both sides, and a truce with all merchants what- 
soever on either side ; but as to other things, hostility pro- 
ceeded in the meantime, as it was wont, betwixt both the 
nations. 

1315. It is a general concession to peaceful poor people 
in the times of all but the most reckless of hostilitieSy 
that ships of war shall not disturb fishermen in the open 
sea, or their own waters, in the pursuit of their peaceful 
vocations. Young Jacob. 

1316. As a protected state is not, unless included by 
acts or proclamation, a party to a war between the nation 
by which it is protected, and another ; it is entitled to con- 
duct her trade with each belligerent, with all the exemp- 
tions of a neutral country. Ionian Ships. 

1317. In the absence of stipulation, the existence of re- 
gular war between two states places the people of each in 
such a position towards the other, that they are characterized 
as enemies ; and the subjects of each owe such a duty to its 
own as excludes residence, communication, or trade, without 
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its consent, in, or with the subjects of, the adverse nation. 
St. Lawrence. 

1318. The question of inter-trading being one of policy, 
the two belligerents may entertain different yiews. Both 
may altogether or partially exclude the trades, or one may 
permit trade with the adversary, although the adversary 
may refuse to admit it. 

1319. The Belligebekt's Ships. — The sovereign con- 
demns to confiscation the merchant ship of his nation which, 
without his sanction, engages in trade with the foe. Such is 
the law of England. Hoop. Ocean Bride. 

1320. He also confiscates the cargo on board her belong- 
ing to his subjects involved in such trade. But he ought 
not to confiscate the cargo of a neutral on board her ; for 
the neutral is entitled to trade with his enemy, even con- 
trary to his consent. 

1321. A ship which after the outbreak of war sails to an 
enemy's port, and brings back a cargo, although purchased 
before the war, is guilty of trading with the enemy. (Eapid.) 
So is a ship which, with knowledge of existing hostilities, 
changes her course and brings a cargo from an enemy's port. 
Alexander. 

1322. Licences to Teade or travel, and safe-conducts 
and passes also, are sometimes granted with a view to the 
advancement of science, or the mutual interests of the con- 
tending states. They are sometimes general, at other times 
limited to particular purposes. Whea. 382-475. Julie. 
Aurora. Ariadne. Caledonian. 

1323. Such licences are to be carefully observed as to 
the times, persons, and places to which they are limited ; in 
other respects they are to be construed liberally, and more 
so with reference to inconsiderable excess in quantity, than 
to difi^erence in the kind of commodities to which they refer. 
They create in effect a suspension of war as to the ships, 
persons, and purposes to which they apply. Whea. 382, 475. 

1324. Enemy's Ships.— The belligerent sovereign also 
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confiscates the merchant ship of the enemy which without his 
licence engages in trade with his subjects, and the cargo of 
the enemy on board her. Indeed such ship falls under the 
general rule of confiscation. 

1825. The principle of construction which regulates li- 
cences granted to his own subjects, applies to those which 
the sovereign grants to the enemy. 

1826. On the outbreak of the war with Bussia, the Queen 
of England issued the following declaration, dated the 15th 
April, 1854 :— 

'' It is this day ordered, by and with the advice of Her 
Privy Council, that all vessels under a neutral or friendly 
flag, being neutral or friendly property, shall be permitted to 
import into any port or place in Her Majesty's dominions , 
all goods and merchandise w^iatsoever, to whomsoever the 
same may belong, and to export from any port or place in 
Her Majesty's dominions, to any port not blockaded, any 
cargo or goods not being contraband of war, ot not requiring 
a special permission, to whomsoever the same may belong." 

"And Her Majesty is further pleased, by and with the ad- 
vice of Her Privy Council, to order, and it is hereby further 
ordered, that save and except only as aforesaid, all the sub- 
jects of Her Majesty and the subjects or citizens of any 
neutral or friendly state shall and may, during and notwith- 
standing the present hostilities with Eussia, freely trade 
with all ports and places wheresoever situate, which shall 
not be in a state of blockade, save and except that no 
British vessel shall, under any circumstances whatsoever,, 
either under or by virtue of this order or otherwise, be 
permitted or empowered to enter or communicate with any 
port or place which shall belong to or be in the possession 
or occupation of Her Majesty's enemies." 

1827. Teade between the Enemy and Neutbals. Ene- 
my's Ships. — The merchant is naturally anxious to preserve 
to the fullest extent immunity from the perils and confisca- 
tions of war, and freedom from the visits of the cruiser 
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and the privateer, and contends that even if the subjects 
of hostile nations are not to be permitted to traffic to- 
gether, the peaceful ship of the enemy should not be in- 
terrupted in her intercourse with her neutral friends ; that 
the neutrals have an interest in the subject ; that they are 
entitled against each belligerent to say, '' You shall not cut 
off this branch of our commerce." 

This, then, is not a question simply between the bellige- 
rents, neutrals are interested in it. A neutral country may 
maintain only a passive commerce, importing and exporting 
entirely by the vessels of one of the countries involved in 
the war. 

1328. It is said, too, that on the lands of the enemy there 
is no such confiscation of the property of the citizen who 
peacefully pursues his avocations. But the right of the mer- 
chant ship and private vessel of an enemy to traverse and 
convey its cargo and passengers over the sea, is not so free 
from difficulty or embarrassment as that of the peaceful in- 
habitants of a country occupied by the victor, to immunity 
for their lands and chattels. The latter right is founded on 
two distinct principles, of which the first and highest is the 
limitation of the extent of the right of war to what is ne- 
cessary for the legitimate objects of war. The second is, 
that the victor having become the occupant, and as such the 
temporary sovereign of the country or district, is bound to' 
treat the peaceful inhabitants as his subjects. The inhabi- 
tants of the conquered country have the benefit of both 
these principles; although in a former page we have relied 
only on the latter as abundantly sufficient to maintain their 
right. But the mariner and merchant traversing the waters 
has not the benefit of the second, inasmuch as he has not 
the title on which it is founded. He does not change even 
temporarily his allegiance on coming under the control of a 
hostile ship. His claim is to pass without change of alle- 
giance from and to the ports of his own, and those of the 
neutral state. He cannot claim exemption from search, 
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because be may not under any circumstances carry muni- 
tions of war. 

1329. Tbe peaceful mariner bas tben to rely exclusively 
on the first principle, as matter of right. We shall have to 
advert to another as matter of policy, which may less strongly 
apply to some nations than to others. 

1330. The first principle is sufficient under ordinary cir- 
cumstances ; but it is exposed to the extreme uncertainty of 
opinions, varying not only with the temper and notions of 
the men who have to decide upon it, but also in the opinions 
of dispassionate and impartial jurists as to the conditions 
which may necessarily and justly circumscribe and limit the 
right. 

So long as men*s minds are imbued with the inconsiderate 
bellicose and old prize-court notion, that everything is right 
and lawful which can in any manner distress, not only the 
military means, but in any direction the prosperity and hap- 
piness of the enemy, and all or any of his subjects, the right 
founded on the first principle, if acknowledged, is of little 
avail. But a wiser and more just generation will deal upon 
such sentiments the ignominy they deserve. 

1331. We however will not attempt to conceal the diflS- 
culties which will at all times necessarily beset this right. 

1332. The principal of these difl&culties are the opportu- 
nity and temptation of clandestinely dealing in contraband 
and supplies of war, and of conveying information which 
may frustrate or embarrass the designs of the state. Articles 
which may not be prohibited to the neutral commerce as con- 
traband or as inadmissible supplies, such as might in some 
degree prejudice the belligerent's action and enterprises, may 
be justly interdicted to his own subjects or those of the foe. 

1333. These objections however do not apply to commerce 
between the belligerent and the neutral, even in the enemy's 
ships, with so much force as to the enemy's vessels frequenting 
the ports of the dominant belligerent, or passing from one 
to another of his own ports. 
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1334. Policy. — ^The Bupposed interest of a nation is not 
admissible as an excuse for infringing a right, but it may 
prove an influential motive to maintain it. 

1385. A powerful navy cannot exist without a large mer- 
cantile marine. The profit derived &om capture must be 
contrasted with the losses which may be sustained. If the 
adversary's navy is feeble, his commerce can aflbrd slender 
compensation for the injury which even a few ships of war, 
and those of the small and roving order, can inflict. If his 
merchant ships are many, his military capacity for mischief 
is proportionate. K the military and commercial fleets of 
the belligerents approach equality, their power of causing 
injury is on a similar scale. The prizes on either side can 
aflbrd no compensation, even if given to the sufierers, for the 
losses which either endures. The result is, that all the 
military established for the process of plunder is an unpro- 
fitable expense ; all the injury to vessels and merchandise, all 
the enormous charges of insurance, are only a reciprocal na- 
tional waste. The trading vessels of each for the most part 
lie idle and rotting, while neutrals monopolize the carrying 
trade. 

1336. And what is the value of the prizes when reduced 
by a glut in the market, while saleable only to neutrals, and 
the ports are crowded with unprofitable national ships ? and 
how much is that value diminished b^ the deterioration and 
expenses of not the most careful custody, and the havoc of 
the courts of law ? Nor is the distribution of the meagre 
residue calculated to increase the integrity of captors, it is a 
temptation to corrupt and mislead honourable men. Their 
rewards are slender, but the dignity of a nation were better 
consulted by a higher remuneration from the less burdened 
national purse for services braver and more noble than 
hunting down the defenceless merchant craft. 

1337. According to the present practice of war, the belli- 
gerent confiscates every ship of the enemy which he cap- 
tures beyond the waters of the neutral states. 
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1338. We have already shown that the ship has her own 
nationalitj ; she may be held in shares hj many owners, some 
of one country, some of another, such ownerships being more 
or less allowed by municipal laws ; she is however of one 
nation only, that under whose sanction, whose credentiala 
and flag she sails. As a consequence, if she is of a hostile 
nation, she is liable to confiscation in the entirety, although 
one or more shares in her may belong to a neutral or to s 
subject of the captor's country, or although a neutral or a 
fellow-subject may hold a mortgage or lien upon her. All 
who take shares or interest in her embark in a common 
yenture, and characterize their interests by the flag she is 
entitled to call her own. 

1339. Such is the law of the English prize court with re- 
gard to the yessel which bears a hostile banner, in accordance 
with the law of nations. It has been carried to the ques- 
tionable extent of condemning the ship of a neutral owner 
because it bore the flag and pass of the enemy, which she 
had obtained before the war, and the English prize court yio- 
lated this principle with regard to a neutral yessel for the 
benefit of its fayourite captors, by allowing them to prove 
that a share in her belonged to the enemy, and condemning 
that share. Primus. Industrie. 

1340. The court was more indulgent to the ship of a 
British owner, which was colourably transferred to an enemy 
when icebound, to protect her from seizure, she haying been 
seized as Eussian on her return to this country ; but with 
an intimation that, had she been taken sailing under the 
Bussian flag, she could not haye been restored. Ocean Bride. 

1341. Ships of neutrals engaged in the military seryice of 
the enemy are regarded as hostile. Even a neutral ship 
carrying shipwrecked enemies to their port on freight was 
held to be a transport in the employ of the enemy, and con- 
demned. Greta. 

1342. The belligerent confiscates all goods belonging to 
his enemy found on board the captured enemy's vessel. As 
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a general rule, the character of the goods depends upon that 
of the owner ; if he is an enemy, they are enemy's goods ; 
if he is a neutral, the goods are neutral. As the title to 
such goods depends, according to the law of nations, upon the 
genuine documents which travel with them, — ^the manifest, 
invoices, bills of lading, and the like, a neutral or a fellow- 
subject of the captor cannot assert against cargo appearing 
by the documents to belong to the foe any lien, charge, 
mortgage, or other right of ownership. With this principle 
the law of the prize court accords, except that it erroneously 
suggests a probable exception in favour of a fellow-subject's 
lien or latent claim. Aina. Ida. 

1343. Moreover, the owner cannot assert that the docu- 
ments are fictitious, and establish his neutral title, though 
real ; unless he can prove that the fiction was adopted for a 
purpose collateral to the protection of his property against 
the ships of the captor's state. A subject may be relieved 
from the effect of documents fabricated to protect him from 
capture by the foe. Whea. 414. 

1344. The goods of a subject employed in traffic with the 
enemy are regarded as enemy's goods. Such as had been 
left by a subject in the enemy's country beyond the pre- 
scribed period of withdrawal, for trading purposes, have, on 
exportation and capture, been so treated. 

1345. The prize court has held that the property of a 
mercantile firm in an enemy's country was enemy's pro- 
perty, although the principal partner was a neutral. (Whea. 
408.) This decision cannot well be questioned ; but it has 
also inconsistently held that the property of a mercantile 
firm in a neutral country was enemy's property, because one 
of the partners was domiciled in the enemy's country, and 
consequently an enemy. 

1346. Prize courts have held that the produce of a neutral's 
land in the enemy's country was enemy's property, and that 
it could not lose that character until sold to some other privi- 
leged person (Phoenix. Anna Catherina. Bentzons sugar^ 
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Whea. 409-418), because, although it belonged to a neutral, 
it smelt of a hostile land. 

1847. The belligerent is not entitled to confiscate the 
goods of a neutral found on board a captured hostile vessel. 
This, one of the fundamental principles of international law, 
based on dictates of reason, could not obtain general acqui- 
escence before the declaration of Paris. 

1848. The belligerent is not entitled to confiscate the 
goods of the enemy found on board a neutral vessel. Free 
ships make free goods. This also has at length been esta- 
blished bj the universal voice of nations, amid the lamenta- 
tions of the British courts of prize. We shall have to treat 
the two preceding points more fully in considering neutral 
rights. 

1349. Then, as the enemy's cargo on board a hostile 
vessel is liable to confiscation, and the neutral's is free when 
the ownership is ascertained^ we have to inquire whether the 
owner is enemy or neutral. 

1350. The cargo is not, like the ship, an individuality, in 
which all the interests are bound together. One portion 
may belong to one, and another portion to a different owner. 
Each portion is to be dealt with according to the hostile or 
amicable relation in which its owner stands. 

1351. If the owner is domiciled in the hostile country, he 
is for this purpose regarded as an enemy ; if he is domiciled 
in a neutral country, he is regarded as a friend or neutral. 
The inquiry into what constitutes and what effects a change ' 
of domicile is too extensive for this treatise. But we may 
observe that with respect to the domicile of the owner of 
cargo, the prize court diverges, in some respects improperly, 
and in some respects necessarily and justifiably, from the ge- 
neral law of domicile. 

1352. Every one who continues to reside and carry on 
his trade in an enemy's country, although the consul of a 
neutral state, is regarded as an enemy. Aina. Abo. Emilia. 

1353. Enemy's Peoduoe and Manijfaotfbbs. — Tra- 
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ding witb an enemy, and trading in the produce and manu- 
factures of the enemy's country, are obviously distinguish- 
able. Such produce may be purchased from a neutral, who 
had preyiously purchased it from the enemy ; in this case the 
purchase is from the neutral owner, from a friend, and the 
place of origin of the property, the antecedent ownership, 
the price which the neutral paid, the market in which he 
bought it, the mode of conveyance to the port of shipment, 
its further or ultimate destination, are manifestly imma- 
terial ; for the neutral is entitled to purchase it in the port 
of one belligerent and convey it for sale to the port of the 
adversary, for both are equally his friends. 



Chaptbb IX. 

ALLIES. 

1354. These are two kinds of alliance, defensive and of- 
fensive. 

1355. A treaty of defensive alliance only binds the con- 
tractor to aid in resisting a war commenced against the 
party whom he has contracted to aid. By commenced, we 
mean caused, — not formally commenced, for the preparations 
of one country may render it necessary for the other to an- 
ticipate a meditated invasion. He is not bound to aid in a 
war created by the ally's own provocation, injustice, or ag- 
gression ; but he cannot evade his contract on any shallow 
pretence ; he is bound to regard his ally as in the right un- 
less he is manifestly wrong. 

1356. A treaty of offensive alliance is a contract en- 
gaging co-operation in war, either immediate, prospective, 
or conditional, against some particular Power or Powers. 
Such treaties are numerous, and in general define the terms, 
contingencies, and conditions. 
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1857. Treaties maj be offensiye and defensiye, as offen- 
siye treaties necessarily to some extent are. 

1358. These treaties sometimes stipulate for aid bj good 
services ; that failing, with stipulated marine or land forces ; 
that failing, with open declaration of war and assistance, 
with all the vigour thej can employ. 

1359. Strictly speaking, the relation of allies refers to the 
actual raging of war, as during general peace the yarious 
alliances existing between nations, however influential, are 
inoffensiye to others. 

1360. All the allies are enemies of the common enemy, 
and consequently the subjects of neither of the allies can 
carry on commerce with the common enemy without the 
sanction of the sovereign authority of all the nations en- 
gaged in the alliance. 

1361. The offending vessel of any one of the allies is 
liable to capture by the cruiser of its own nation, or of any 
other of the allied nations, and to condemnation in the 
prize-courts of either of the allies. 

1362. All the allies on one side stand confronted with all 
the allies on the other. Each set of allies, to a certain ex- 
tent, constitute one belligerent ; and as such, any of the 
allies on the one side is entitled to treat and to capture the 
vessel and goods of any of the allies on the other, as if two 
nations only were engaged in the conflict. 

1363. And their relations to neutral powers are similar. 
But both with regard to enemies confederated in the alliance 
and to neutrals, each of the allied nations may be bound by 
antecedent conventions, and special engagements in treaties, 
even aflecting the conduct of war, as though each of the 
belligerent nations were warring only against thai included 
in the treaty, or as if it were not associated with bellige- 
rents whose relation to the neutral is different. All those 
allied with a nation so bound must respect, so far as his 
conduct is concerned, the conditions of the treaty. 
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Chapteb i. 

COKFESEBATES. 

1364. Tbeaties of alliance or federation may constitute, 
as already appears, a relation less close than that of entire 
concurrence in actual war. Nations may contract for a 
general combination in a war either offensive or defensive, 
or they may contract only for such combination under con- 
tingencies or conditions which may not have arisen; the 
contract may be for limited assistance or subsidy in a war 
with any nation, or with a particular nation, in certain 
eventualities, with a stipulated naval or military force, and- 
with conditional increase or diminution under other circum- 
stances. 

1365. Whatever be the effect of these treaties, the con- 
tracting parties are bound to perform them. Nations are 
assumed to be acquainted with the treaties and conventions 
existing between others, as well as those to which they are 
parties; although it does happen that there are sometimes 
secret stipulations not in conformity with international faith. 

1366. Each of two bellicose nations making their prepa- 
rations has to consider the position of other nations, whether 
any of them are bound by treaties of alliance, or of subsidy 
or assistance, which may qualify the neutrality which it 
would be their duty otherwise to observe. Eor if his con- 
templated adversary A. has contracted with nation B. for. 
the aid of 20,000 troops, and with nation C. for the assist- . 
ance of twenty ships of war, and limited stores in ammuni- 
tion and arms, he must be content to encounter those forces 
of B. and C. confederated with his enemy, and to fight 
their vessels which convey such contraband of war ; and yet 
in all other respects to regard B. and C. as his friends, or. 
to abstain from the contest, or he must prepare for battle 
with all the forces of the confederation. The contract of a, 
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nation to supply munitions of war does not protect its sub- 
jects in resisting tbe search for, and seizure of, contraband. 
The subjects must observe strict neutrality. 

1367. It is possible that inconsiderate treaties may have 
involved a prince in intricate complications ; they may en- 
tangle him in the obligation to afford limited assistance to 
each of the contending parties. If so, the fuith of treaty 
must not be violated. But his troops are not to confront 
each other in battle, like the divided bands of hired condot- 
tieri. Are his own regiments to encounter each other in 
the deadly charge ? Are his own crews to board and destroy 
his own vessels ? Necessity requires that he should only 
aid, with the amount of the difference in forces, that one 
of the contracting nations which was entitled to demand 
the most extensive assistance ; and if the amount stipulated 
to each be equal, he performs his contract by remaining ab- 
solutely neuter. 

1368. A neutral under such conventions with one of the 
belligerents violates his neutrality by affording an assist- 
ance in excess of what he is bound to afford. But so long 
as he confines his assistance to the quota which he has con- 
tracted to furnish, in soldiers, ships, or supplies, the belli* 
gerent, whatever his damage, is not entitled to complain. 
As to the military outfit, the confederate is an ally of the 
belHgerent he aids, and an enemy of the adversary ; in all 
other respects he is the friend of both. The expedition 
which he furnishes in vessels and men is an element of 
the war, a part of his confederate belligerent's force, to 
assault and slaughter the adverse belligerent's forces, and 
to encounter the hazard of destruction and defeat ; in all 
other respects the confederate is a neutral, and all his 
amicable relations with both of the belligerents remain un- 
disturbed. The condition of a confederate is ever a pre- 
carious state. 

1369. Under the head of confederacy must also be ranked 
the conventions containing stipulations by which the con- 
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tractiDg Powers secure to each other any privileges incon- 
sistent with their strict neutrality towards other Powers, in 
the eventuality of a war in which either of the contracting 
parties may be engaged, such as transit across their terri- 
tories or maritime dominions ; to advance against, or pursue, 
or to retreat, or take refuge from the adverse belligerent ; 
permission to hire or enlist soldiers or sailors ; to fit out 
or arm, or increase the armaments of vessels of war; to 
supply with arms, to introduce and sell prizes in its ports ; 
or any military advantage or convenience which is to be 
denied to the adversary ; in fact, any stipulation inconsistent 
with the normal condition of a strictly neutral nation. 

Such conditions constitute valid qualifications of neutra- 
lity, and must be respected by the belligerents, on the ground 
that they are known conditions on which they enter upon 
hostilities. Therefore secret conventions of that character 
are unlawful, especially if made on the eve of, and in anti- 
cipation of, a war. 

1370. But nations are not bound by the classifications of 
authors. They are not obliged to abstain from considering 
the justice of the war, or how their interests may be af- 
fected, although they are bound to act as if both belligerents 
were justified, so long as they continue neutral. Each na- 
tion may on the outbreak, or at any period of the war, 
declare that she will assist, or permit her subjects to assist, 
one of the belligerents ; and that she will not assist, or 
permit her subjects to assist, the other. She has a right to 
assert the freedom of her commerce, and to declare that, in 
defiance of the cruisers of either belligerent, her merchant 
ships shall traverse the ocean imquestioned and unsearched, 
and that they shall enter the blockaded ports uninterrupted 
and unassailed. She has a right to interdict the interference 
of the ships of war of either belligerent, or of both. The 
belligerents must accept the conditions under penalty of 
additional warfare. Neither of them has a better right to 
quarrel than all other nations have, separately or combined, 

2 A 2 
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to defcermine and to alter the attitude they will assume, and 
the extent to which they will endure the disturbance oc- 
casioned by the quarrel. 



Chapteb XI. 

VEUTBALIZATION. 



1371. The neutralization of a country or district differs 
from neutrality. It is a condition in which the country or 
place is put by compact between several nations. The state 
of each neutralized country depends upon the special terms 
of the compact of its neutralization. It in general loses 
some of the powers of independent action, and is compen- 
sated by the protection of the Powers which have taken part 
in that compact, and often by the privilege of immunity from , 
hostilities. Of course, it cannot by any compact 1)0 deprived 
of the right of self-defence against insult or invasion. 

1372. Switzerland is placed in this condition by the final 
Act of the Congress of Vienna, March 20, 1815, and the 
declaration signed at Paris on November 20, 1815; by 
which England, Austria, France, Eussia, and Prussia recog- 
nized the perpetual neutrality of Switzerland, and guaran- . 
teed the integrity and inviolability of her limits as then 
settled. 

1373. The perpetual neutrality of Belgium was, on its se- 
verance from the Netherlands, secured by the five great 
Powers of Europe, and made an essential condition of her 
independence. 

1374. In 1815, the Congress of Vienna declared the city 
of Cracow, with its territory, a perpetually free, indepen- . 
dent, and neutral state, under the joint protection of Austria, 
Prussia, and Bussia, on certain conditions. How these con- 
ditions have been observed, or how the protection has been 
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afforded, and whether the subsequent treatment of this dij 
is in accordance with the law of nations or the spirit of the 
' declaration, are subjects beyond the limits of this treatise. 

1375. The Black Sea has been, as already stated, placed 
in a state of neutrality as a part of the ocean, with the ex- 
elusion of any considerable maritime force. 

1376. Turkey is not in precisely the situation of a neu- 
tralized nation, but her position is rendered peculiar by the 
treaty from which extracts have been already given. 

1377. By the treaty between England and the United 
States, April 19, 1850, as to the then projected ship-canal 
across the Isthmus of Central America, it was stipulated 
(art. 2) that vessels of Great Britain or the United States 
traversing the canal should, in case of war between the con- 
tracting parties, be exempted from blockade, detention, or 
capture by either of the belligerents ; and it was agreed that 
this provision should extend to such a distance from the two 
ends of the canal as it might thereafter be found expedient to 
establish. The 5th article provides for the protection of the 
canal, and that it shall be for ever open and free, on equal 
terms. The 8th article provides that, should a railway be 
constructed, it should be protected and open on equal terms 
to subjects of all nations. 



Chaptbb XII. 

KEUTBALS. 

Sectiok 1. Eights akd DuTrEs. 

1378. The war has broken forth, and each nation has de- 
termined, at least temporarily, the position it will assume. 
The rights and duties of the neutnds with reference to the 
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belligerents, the rights and obligations which war acquireiEi 
against and imposes upon them, — what are they ? 

1879. Had, for the last century, the only wars of Europe 
raged between petty maritime states, while all the great 
nations were neutral, and troubled in their commerce by the 
puny combatants, a different practice of nations, and in 
that sense a different code of international law, would have 
prevailed. We should have heard louder proclamation of 
neutral than of belligerent rights. But whoever the com- 
batants, whatever usurpation there may have been upon 
them, the rights are unalterable and the same. 

1380. A nation can neither acquire to itself, nor confer on 
its adversary, any right against the neutral by making war ; 
otherwise it would achieve, however feeble, a conquest for 
itself and its opponent over all neutral nations, before either 
had captured a shallop or won an inch of territory. Ex- 
cept to the extent of conventional obligations, which we have 
discussed under the head of confederacy, the neutrals main- 
tain as to each of the belligerents, and each of the belli- 
gerents maintains as to the neutrals, the same amicable re- 
lations as before. 

1381. The neutral may meditate on the justice or injustice 
of the controversy ; the neutral government and all its sub« 
jects may sympathize with one of the belligerents and de- 
test the other, and talk about their conduct and affairs ; but 
in their own conduct they must act as if the cause of each 
of the belligerents were equally just. 

1382. The rights of the neutral nation are, — that her 
sovereignty shall not be infringed or insulted, and that nei- 
ther her commerce, nor any other of her amicable relations 
shall be disturbed, except so far as they interfere with the 
legitimate conduct of the war. The rights of each belli- 
gerent are— that the neutral shall maintain towards it the 
same amicable relations as before, and that neither the neu- 
tral state nor its subjects shall aid the enemy in the article 
of war. The neutral must not attempt to aid each equally, 
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for the equalization of such assistance is impossible. Yet 
emergencies do occur in which some benefits of a military 
character cannot be withheld ; where they occur, the neu- 
tral must be impartial to both, and not deny to one that 
which the other obtains. 

1383. Some of the rights of the neutral nation belong to 
the people as individuals, and some to the state ; so some 
of its duties are to be observed by the citizens and some by 
the state. Neutral rights and duties may be classified as 
rights and duties of the state, and rights and duties of the 
subjects. And, as rights and duties are reciprocal, this clas- 
sification will exhibit many of the rights and duties of the 
government and people of the belligerents ; and we shall 
have to consider the consequences of their conflicting rights, 
under the heads of contraband, blockade, search, and cap- 
ture. 

Section 2. Bights and Duties of the State. 

1384. The neutral public ships have the same right to 
visit the waters and ports of each belligerent as before th^ 
war ; but that right, previously subject to qualifications, may 
be further qualified through an increased apprehension of 
danger on accoimt of the strength of the neutral force, or 
the uncertainty of political relations. The belligerent is 
entitled in such case to confine their admission to certain 
ports, and under reasonable restrictions, or, if necessary, to 
entirely exclude them from his coast, except when driven 
upon it by distress. But when they are admitted they must 
be entertained with the former respect. 

1385. This respect involves the total exemption of public 
vessels from visitation and search. Far more are they ex- 
empt from that indignity on the open sea, where they are as 
independent as the belligerent ships. Visitation for the 
purpose of inquiry merely, may, under circumstances, par- 
ticularly in the case of convoy, be conceded, but it cannot 
be enforced. Even in such case the signal must be that of 
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iDTitatioD, not of command. A blank cartridge may be fired, 
lest the signal of the flag may have been unobserved; but 
the firing of a shot at, or the menacing pursuit of a public 
Tessel cannot be endured. Search of the neutral ship of 
war can in no case be permitted,— it is derogatory to the 
independence of the state. Search of private ships under 
convoy may be conceded on conditions to which we shall 
refer. 

1386. The right to maintain and protect the national 
commerce is the right of the state ; the right to enjoy it ia 
that of the subjects. 

1887. The state is not a trader; even were its prince a 
merchant, his mercantile vessels and merchandise would be 
private merchandise and private ships, until he chose to give 
J;hem a military commission. The state cannot carry con- 
traband ; the state cannot be guilty of breaking blockade. 
If the state furnish, whether by gift or sale, munitions of 
war to either belligerent, it is not contraband, but militaiy 
assistance, a breach of neutrality, a just ground for war ; if 
the public armed ships of the state force, or attempt to 
force, their way through the blockade, it is irregular war ; 
if they clandestinely escape through the blockade, they can- 
not be pursued or captured, but the state must make repa- 
ration for the wrong, or it affords a just ground for war. 

1388. So that which would be contraband on board pri- 
vate unprotected merchant ships, when conveyed in mer- 
chant ships under the protection of the public vessels of the 
neutral, constitutes military supply, and a violation of bel- 
ligerent rights. The ships which sail under convoy, except 
in conformity with conventions, are not independent traders, 
.but members of a national fleet ; they are responsible to their 
sovereign for their cargoes and conduct, and the sovereign 

.is responsible to the belligerent state as though their mis- 
conduct were his own. 

1389. CoNTOT. — Subject to the undertaking of such re- 
sponsibility, the neutral nation is entitled to take her com- 
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ruerce under her protection and her flag as long as it tra- 
verses her own waters or the open sea. Ships are not the 
independent creatures which some writers have asserted; 
they are suhjects of their country wherever they go, amen- 
able to and entitled, so long at least as they obey it, to the 
protection of their state. Were it otherwise, every vessel 
might wage an independent warfare, and the nationality to 
which belligerents appeal would not exist. 

1390. A neutral nation is entitled to demand the absolute 
recognition of her sovereignty, and to protect her commerce 
with all her power, to extend her SBgis over her private ves- 
sels, and to prohibit visitation and search. She takes upon 
herself a duty towards each belligerent for every vessel, for 
every member of their crews, and for every portion of every 
cargo, that there shall be no offence, and that the expedition 
shall not convey to the adversary any military aid. If that 
duty is violated, the responsibility to the injured belligerent, 
as we have already observed, rests upon the state. 

1391. So great is the inconvenience, so difficult, so almost 
impossible u the security for the performauce of the duty it 
undertakes, so full of suspicion is a convoyed fleet with 
total immunity from search, that the state, anxious to main- 
tain her neutrality and character, will not resort to this pro- 
ceeding except in extremity, and when prepared to vindicate 
her conduct by open war. But if there is just cause, by 
reason of yexation in the exercise of visitation and search, 
or in the imposition of an unlawful blockade, or in the un- 
justifiable condemnation of her vessels, or in the refusal of 
indemnity to those which have been captured without having 
given offence, the neutral has a right to place her merchant- 
men under the protection of her flag, to forbid the interfer- 
ence of the marauding belligerent with her ships, and to 
summon all the insulted neutrals to her aid in maintaining 
the neutral law. We need not stay to inquire to what ex- 
tent the armed neutralities of the North were justified, or 
whether they in any respects exceeded the vindication- of 
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neutral rights. The first example of such a neutrality was 
afforded by Bhodes. 

1892. The exercise of this right obviously brings the na- 
tions upon the verge of hostilities, as each will act upon her 
own construction of international law, or, perhaps, her ap- 
preciation of her opportunity and power. The neutral na- 
tion must therefore offer the belligerent every practicable 
guarantee. Her laws against the export of contraband must 
be rigorous, and vigorously and impartially enforced. The 
examination of the vessels under convoy must be rigid and 
frequent ; every ship must be identified, her character, her 
conduct, her cargo carefully recorded and vigilantly watched ; 
and the whole fleet must sail, and, so far as possible, continue 
under the immediate protection and surveillance of the ves- 
sels of war. The commander of the convoy must hold frank 
and candid communication with the commanders of all the 
belligerent vessels who may inquire as to the destination 
and cargoes of the fleet. 

1393. The question of the right of sailing under the con- 
voy of her own nation is not a question for the prize court, 
but a question of politics, to be determined by the state : 
until the state has resolved to make it, and made it, a cause 
of war, the prize court may not usurp its office or treat the 
act as a hostile act, or in any manner interfere. The ques- 
tion is not with the neutral vessel, but with the neutral 
state. So long as the governments are at peace, to capture 
the neutral ship under convoy is an act of piracy, to con- 
demn her is an outrage upon international law. Notwith- 
standing the trumpeting with which it was paraded, the 
condemnation of neutral vessels, in the case of the Maria, 
for sailing under the convoy of their national ships, covered 
the English prize court with disgrace. 

1394. When it is adopted under conventions, the extent 
and mode of relieving the merchant vessels from search is 
carefully explained. It is generally required that they shall 
be under convoy of a ship well informed of all their charac- 
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ters and cargoes. Her commander is bound to see that all 
belong to bis nation, that their destinations are free from 
suspicion, and, if destined to a belligerent port, that they 
carry no contraband of war. And he is bound to afford 
that assurance to every war-ship of the belligerent con- 
cerned in the treaty, which he may happen to meet. 

1395. Unless it is accorded by treaty, or agreed, on an 
alliance of neutral nations for the protection of their rights, 
the convoying ship cannot take under her charge any vessel, 
though neutral, which does not belong to her own country. 
She must not permit a neutral of another nation to obtain 
in any manner the protection of her flag. The belligerent 
cruiser is entitled, without inquiry, to believe that the con- 
voy can give the assurance which it is her duty to give ; her 
flag in effect offers it. To permit the association of the 
neutral vessel is therefore a breach of the honour of her 
commander, and of his nation's faith. 

1396. The master or commander of any merchant ship 
under convoy wilfully disobeying any signals, instructions, 
or other lawful commands of the commander of the convoy, 
or deserting the convoy without notice and leave obtained, 
is liable in the English Admiralty to a fine not exceeding 
£500, and imprisonment not exceeding one year. 17 Vict, 
c. 18, s. 40. 

1397. BELLiGBBBifT Ships. — Each belligerent has the 
same right to visit the waters and ports of each neutral 
state with his public vessels as he enjoyed before the war ; 
but' as his attitude is altered, the neutral is entitled to place 
such ships under restrictions which did not previously exist. 
These vessels, when admitted, must be entertained with the 
same respect as before the commencement of hostilities. 
But the neutral may restrict their visits to convenient ports, 
or, if there is reasonable apprehension of danger, altogether 
exclude them, except when driven in by distress. If he 
restrict the ships of one belligerent to particular ports, 
he must equally restrict those of the other ; if he eutirely 
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exclude those of one, those of the other most be exdaded, 
unless there be such cause of suspicion as to the one as to 
justify the neutral's putting himself more on his guard 
against the excluded nation. To this extent onlj we admit 
the proposition (Santissima Trinidad), that a neutral goyem- 
ment is not bound to admit belligerent ships of war within 
its waters, and that it is entitled, if it admit them, to pre- ! 

scribe the terms of admission. The sixteenth congress of 
the United States (sess. 1, c. 110) restricted for two years 
the entrance of foreign armed vessels into any of its har- 
bours except Portland, Boston, New London, New York, 
Philadelphia, Norfolk, Smithville in North Carolina, 
Charleston, and Mobile, unless forced by distress, by dan- 
gers of the sea, or by being pursued by an enemy, and un- 
able to make any of the excepted ports. 

1398. The state is bound by its neutrality not to permit 
a naval force to pass over its waters to invade or attack tl^e 

.adversary. All agree that it is entitled to prohibit such pas- 
sage ; but some assert that it is at liberty, according to the law 
of nations, to permit it, on condition that it grants similar 
permission to the hostile state. The proposition is incor- 
rect. How can there be equality in such a concession, even 
if a neutral were at liberty to afford equal aid in war ? The 
invaded nation may be conquered, or never able to claim the 
supposed equivalent. How can there be equal enjoyment of 
such a right ? 

1399. When the ships of one belligerent are admitted 
into the harbours of a neutral, those of the other are, ex- 

. cept under circumstances of suspicion, entitled to the same 
privilege in every respect. They must enter the neutral 
waters in amity, the authority of their sovereign is confined 
. to their internal government and their crews, and the cour- 
tesy which they are entitled to expect. 

1400. Within those waters the ships of both belligerents 
are subject, with this qualification, to the neutral law, and 
entitled to the protection of the neutral state. The hostile 
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Vessels may sail together into the same neutral port, land and 
embark at the same quay, receive their provisions and re- 
pairs in the same dock, and their officers and men may enjoy - 
the festivities of the same table in transient peace. The8e 
waters are a sanctuary and asylum, within which no hostile 
attack may be made. As soon as two ships engaged in 
battle float upon the neutral wave, the conflict must be dis- 
continued, the hostility must instantly cease. They are 
temporarily denizens of the neutral nation, amenable to the 
neutral law. It has been said, that if the conflict is con- 
tinued, the victor may retain his prize. But the assertion 
is unwarranted. Whatever reparation the neutral may de- 
mand for the outrage committed by the vanquished, the 
victor cannot be permitted to drag his captive from the in- 
sulted realm. 

1401. "Within the neutral territory there must not only 
be no war, but no preparations or contrivances for war ; 
there must be no hostility; the war-ship, within the presi- 
dial boundary, cannot send her boats or tenders to capture ' 
an enemy, though beyond that limit. 

1402. There consequently must be no pursuit, no prepa- 
ration for pursuit, by one belligerent of another out of a 
neutral port. The usual practice is to require an interval 
of twenty-four hours between the departure of two hostile 
ships. The weaker vessel, if ready, is entitled to depart 
first, lest the neutral territory should be insulted by the ho- 
vering of the enemy on the verge of her domain. 

1403. When the peace and sanctuary of the neutral state 
has been violated by capture within its marine territory, 
redress belongs to the law and the courts of the insulted 
state, which restores the prize on its own conditions if it 
come within its power, or demands restoration from the na- 
tion of the captor, if withdrawn from its own direct juris- 
diction. 

1404. As the injury may not unfrequently be uninten- 
tionally inflicted through ignorance of the precise distance ' 
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or limit of the neatral waters, provisiaiis are oommon in 
treaties with reference to the exdusioii of hostilities and 
the restoration of captures made within the presidial line. 

1405. The belligerent ship admitted into the neatral po^ 
is entitled to repair all damages she may hare sustained, to 
refit, to Tictual herself, and to obtain all she may require as 
a vessel of peace. Not only is she not entitled to obtain, 
but the law of nations prohibits her being furnished with, 
any military assistance ; not only she must not be improved, 
she must not be renoFated as a ship of war ; she must not 
be furnished with guns or weapons of any kind, with ammu- 
nition or military stores, not even with a supply of provi- 
sions or fuel to enable her to cruise against her foe ; she 
may not change her guns or weapons for others, even of the 
same kind ; sbe must not recruit her military crew ; she 
may, if exhausted by fever or loss, be permitted to engage 
sufficient mariners to enable her to work her way home, but 
she must not be supplied even with the military means of 
defence. 

1406. It is the duty alike of the neutral citizens and of 
the neutral state to abstain from furnishing such supplies. 
The adverse belligerent cannot intercept them, as contra- 
band of war, within the sanctuary of the neutral port ; and, 
inasmuch as the ship to which they are furnished is, to a 
great ex tent , under the control of the public officers of the 
port, it is the duty of the state not only to abstain from af- 
fording, but to prevent its subjects from furnishing, such 
supplies. Its omission to do so is a breach of neutrality in 
rendering military aid. 

1407. It is necessary, therefore, for the states to restrain 
their subjects from offending in this respect. The English 
Foreign Enlistment Act (sec. 8) declares guilty of a misde- 
meanour, punishable by fine and imprisonment, or either, any 
person who, without the royal licence, in any part of the 
British dominions, " shall, by adding to the number of the 
guns of such vessel, or by changing those on board for other 
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guns, or by the addition of any equipment for war, increase 
or aucrment, or procure to be increased or augmented, or 
shall be knowingly concerned in increasing or augmenting 
the warlike force of any ship or vessel of war, or cruiser or 
other armed vessel, which, at the time of her arrival in any 
port of * the British dominions,' was a ship of war, cruiser, 
or armed vessel in the service of any foreign prince, state, 
or potentate, or of any person or persons exercising or as- 
suming to exercise any powers of government in or over any 
colony, province, or part of any province or people, belong, 
ing to the subjects of any such prince, state, or potentate, 
or to the inhabitants of any colony, province, or part of any 
province or country under the control of any person or 
persons so exercising or assuming to exercise the powers of 
government." 

1408. We have given the provisions of this section at 
length, as it omits all allusion to the state of war. 

1409. The United States Act of the fifteenth Congress, 
Stat. 1, c. 88 (20th April, 1818), declares guilty of a high 
misdemeanour any person who, within the territories of 
the United States, should increase or augment, or procure 
to be increased or augmented, or knowingly be concerned in 
increasing or augmenting the force of any ship of war, 
cruiser, or other armed vessel at the time of her arrival in the 
service of any foreign prince, or belonging to the subjects or 
citizens of any such prince, etc., the same being at war with 
any prince, etc., with whom the United States are at peace, 
by adding to the number of her guns, or by changing those 
on board of her for guns of a larger calibre, or by the addi- 
tion thereto of any equipments solely applicable to war. 

1410. An augmentation of the force of a belligerent vessel 
by enlistment of sailors into her crew was held to be a viola- 
tion of this Act, although no increase was made in her ar- 
mament ; and the enlistment of a crew for a tender already 
armed, purchased in the neutral port by a belligerent vessel 
for a tender, has been held to be the augmentation of the 
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militsry force of the belligerent ship. Santissiiiui Tri-' 
nidad. 

1411. Prizes. — All writers agree that the admission of 

prizes into neutral ports is not a belligerent right. Some 
assert that the neutral may permit one belligerent to bring 
in his prizes and refuse that admission to the other. It seems 
to be generally assumed that it is permitted to both unless 
prohibited. It appears to us that it is the duty of the neu- 
tral to prohibit it altogether, except in cases of distress ; 
for it is undoubtedly affording an advantage to a bdligerent 
in the conduct of the war, which can by no possibility be 
dispensed to both with an equal hand. It were almost as 
consistent to permit the fitting out of military vessels. If, 
however, it is granted to one, it must, on the first principle 
of neutrality, be conceded to the other. 

1412. Frizes, when permitted to be introduced, cannot 
be received on the same footing as ships of war. There is 
an anomaly in the relation in which their inmates stand. 
The subjects of one nation holding those of another captive, 
within the dominions of a third, perhaps the captured vessel 
a neutral also. There is a greater anomaly when a belli- 1 
gerent brings in. as her prize, a vessel belonging to the 
country into whose ports she is brought on her way to the 
belligerent prize court to be tried, perhaps condemned, on 
a charge, perhaps false, or on grounds perhaps not recog- 
nized by her own nation, of violating the law of blockade, 
or carrying contraband of war. 

1418. The sovereign right accorded to the public ship 
cannot' be extended to her prize. The prize is liable to be 
dealt with in many respects by the courts of the country 
into which she is brought. 

1414. If she be a ship of her own nation, she must be 
liberated. The sovereign cannot permit his subjects to be 
held captive by a stranger in his own land ; he cannot per- 
mit his ships to be dragged through his own dominions to 
be tried in a foreign tribunal. 
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1415. If she was captured within the waters of the Qa<- 
tion she must he liherated, whether she he the ship of a 
neutral or a helligerent, for they are alike friends of the 
neutral. The Duke of Tuscany condemned a Dutch ship 
for capturing her English adversary within the waters of his 
realm. (Santissima Trinidad.) His proper course was to re- 
lease the captured vessel, and demand satisfaction from the 
state to which the captor belouged. 

1416. She must be released if she was captured in viola- 
tion of any right of that neutral nation, as by a ship illegally 
fitted out from its ports, or if she was captured by a belli- 
gerent ship whose armament was augmented in that neutral 
country, provided that she was captured in the first voyage 
after the outfit, or in the cruise in which the armament was 
augmented ; but after that voyage or cruise is completed, the 
offence is, for this purpose, purged. Santissima Trinidad. 

1417. Her prize may be taken from her, but the public 
vessel of a belligerent Power, although originally fitted out 
or subsequently armed in contravention of the neutral law, 
cannot be condemned or prosecuted in the neutral country 
in respect of her captures. (Cassius. Invincible.) The neu- 
tral is entitled to employ military force to wrest his prey 
from the captor, and to pursue and wrest the prize from 
him on the ocean. But the pursuit must cease on the cap- 
tor's entering the waters of his own or any other nation. 
The prize must be demanded by the neutral state, not her 
owners, from the nation of the captor, which is bound to 
make restitution, except of the ship of the neutral which 
had been captured on the ground of conveying contraband, 
or violation of the law of blockade. The lawfulness of such 
a capture must be determined by the captor's court. 

1418. The court of the neutral country wiU restore the 
illegal prize, not only on the application of her government, 
but at the instance of her owner. Santissima Trinidad. 

1419. Peivatbees. — Pirates, according to the silent but 
immutable law of nations, but by reason of the innate love 

2b 
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of phtnder, and the incessuit pncdee of nuoritiiiie peoples^ 
Ueensed pirates ; at length br the deliberate snd itiq— 
fioDste Toiees of England, France, Bosnm, Aostrim, Pmasia* 
Sardinia, and Turkej, in 1856 prockdmed, — and bj the 
Toiees of almost all other nations sinee again and again 
proelaimed, — pirates who eannot he lieensed. If these aea- 
maraadera bring any rictim into the port of anj eonntij 
which has recorded her assent to the law of reason and of 
nations, thej must be deprired of their bootjr; and, not- 
withstanding the withholding by the United States of her 
acquiescence in that law — for her reticence can give her 
no right to plunder the nations of Europe — ^notwithstand- 
ing the atrocious enormity designated an Act of Congress 
(3 Mar. 1863), unless the nations will quail and cringe 
and crouch still lower before an insolent and frantic Power, 
which daily yiolates every law of humanity and transgresses 
erery right of semi-ciTilized warfare, they must be executed 
as pirates. 

The commission of a privateer was never recognized as 
constituting her a public ship (Santissima Trinidad); her 
captain was not an officer of the sovereign, he merely car- 
ried a licence, called a commission, to pillage, which other 
nations, granting such licences, therefore respected. But 
it is void by the law of nations at length proclaimed. Pri- 
vateers ''are abolished;" they have no right to search, 
far less to capture. The merchant ships, though loaded 
with contraband, are entitled to resist and destroy them. 
The armed ships of all countries should chase them from 
the seas, and bring their banditti to justice. 

1420. Abmakekts. — We must keep carefully in view 
the distinctioQ between the obligations which the law of 
nations imposes on the neutral state, and the obligations 
which, for the preservation of its own peace and honour, 
that state may impose on its citizens. 

1421. The former are limited to the prevention of the 
departure of ships or levies of war from the neutral porta 
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or territorial frontiier, and the repression of preparations 
among its subjects which assume a menacing attitude ; the 
latter maj extend to all such precautions as its legislature 
may deem expedient to enable it to maintain the law of 
neutrality, and to crush attempts which might involve it in 
the infraction of its duty towards the belligerent, before the 
armament is complete, or the recruits are embanded and 
drilled. 

1422. The belligerent must not trespass upon the terrene 
or the maritime dominions of the neutral to repress arma- 
ments, however formidable, in progress of preparation there. 
He must not invade the neutral state. It is for this reason 
that the neutral is bound not to permit any armament, or- 
ganized under the protection which its sovereignty affords, 
to issue forth. The neutral is further bound, in courtesy, 
and to avoid suspicion of its own designs, to repress me- 
nacing preparations under the shelter of its shield. 

1423. The belligerent is entitled to regard an armament 
fitted out or in preparation against him, under the protec- 
tion and with the connivance or full knowledge of the state, 
as being fitted out or in preparation, by or under the au- 
thority of the state, and as a breach of neutrality. The 
duties are reciprocal; the belligerent is bound to abstain 
from raising soldiers or military mariners, or equipping ves- 
sels of war within the neutral state. If a belligerent violate 
that duty, he cannot complain of any degree of supineness 
which the neutral may manifest as to any such military 
preparations or equipments on the part of his foe. He 
who has violated the law as against his adversary cannot 
appeal to it for his own protection. Nor is it necessary 
that his offence should be of precisely the same character 
with that of which he complains. If he enlist soldiers, he 
cannot complain that his adversary is not interdicted from 
the equipment of ships. But the belligerent who has pur- 
chased whole parks of artillery, and ammunition by hun- 
dreds of tons, may demand the interposition of the neutral 

2 B 2 
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to testrain the sailing of a war-ship in aid of his antagonist ; 
for the purchape of contraband is legal, the marine outfit 
is a violation of public law. 

1424. The 15th Congress, stat. 1, c. 88 (1818), declares 
guilty of a high misdemeanor any persons who should, within 
the territory or jurisdiction of the United States, begin or 
set on foot or provide or prepare the means for any mili* 
tary expedition or enterprise to be carried on from thence 
against the territory or dominions 6f any foreign prince or 
state, or of any colony, district or people with whom the 
.United States are at peace. 

1425. Ifc also declared guilty of a high misdemeanor anj 
citizen of the United States, who, within their territories or 
jurisdiction, should accept and exercise a commission to 
serve a foreign prince, state, colony, district, or people in 
war, by land or by sea, against any prince, state, colony, dis- 
trict or people with whom the United States were at peace ; 
and any person who, within their territories or jurisdiction, 
should enlist or enter himself, or hire or retain another 
person to enlist, or to enter or to go beyond the limits of 
their territories, with the intent of enlisting in such service 
as a soldier, or as a marine or sailor on board any vessel of 
war, letter of marque, or privateer ; except foreign subjects 
transiently within the United States, who should, on board 
a vessel of war, letter of marque, or privateer, fitted out as 
such at the time of its arrival, enlist other subjects of the 
same foreign state transiently within the United States, 
and also the persons so enlisted. 

1426. It also declared guilty of a high misdemeanor any 
person who, within the limits of the United States, should 
fit out and arm, or attempt to fit out and arm, or procure 
to be fitted out and armed, or knowingly be concerned in 
the furnishing, fitting out, or arming of any vessel, With 
intent that she should be employed in the service of any 
foreign prince or state, or of any colony, district, or people, 
to cruise or commit hostilities against the subjects, oitizenB, 
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or property of any foreign prince, etc., with whom the 
United States are at peace, or should issue or deliver a com- 
mission for any vessel, to the intent that she should be so 
employed. And it declared forfeited the vessel, with all 
her materials, arms, ammunition, and stores. 

1427. It was held that the sailing from a port of the 
United States with a vessel fitted out, but not armed or 
manned, so as to be able to act as a privateer, with the inten* 
tion of arming and manning her for that purpose at a port 
beyond the territories of the United States, was a misde- 
meanor within the provision last cited. The offender was 
indicted as knowingly concerned in the fitting out or arm* 
ing of the vessel. United States v. Quincy. 

1428. It was held that this Act did not affect the right of 
the subjects to equip vessels of war, and to send them fur- 
nished with arms, as commercial speculations, into a foreign 
port for sale. Their right to do so was checked only by 
the liability of their vessels to be captured as contraband. 
Santissima Trinidad. 

1429. The previous American Act of 1794 had the words 
" any foreign prince or state" only, not the words " or of any 
colony, district, or people." And in Gelston v. Hoyt it 
was held that, until it had been recognized as an indepen- 
dent state by the government to which it had belonged, or 
by the government of the United States, however indepen- 
dent it might in fact have become, that which had been 
must be still regarded as a colony ; and that until such 
recognition courts of justice were bound to consider the 
ancient state of things as remaining unaltered (citing 'Rose 
V. Himely ; Manilla; City of Berime v. Bank of England; 
and Dolden v. Bank of England). And it was therefore 
held (1818) that a ship fitted out and armed, to be em- 
ployed in the service of that part of St. Domingo which was 
under the government of Petion, to cruise and commit hos- 
tilities against that part of the island which was under the 
government of Christophe, was not within the prohibition.^ 
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This defect in the Act was remedied bj that of 1818, and 
guarded against bj the English Enlistment Act. 

1430. That Act, 59 Geo. III. c 69, s. 2, dedaies (in a 
profusion of words which we endearour to abridge) goiltj 
of a misdemeanor, to be punished with fine and impriaon- 
ment, or with fine or imprisonment, anj natural-bom Eln- 
glish subject who, without the rojal licence, under the siga 
manual, or signified bj Order in Council, or by royal procla- 
mation — (Ist) accepts or agrees to accept, or goes or agreea 
to go abroad with intent or in order to accept, any militaiy' 
commission, or enters or goes, or agrees to go abroad with 
intent to enter, as a commissioned or non-commissioned of- 
ficer, or goes or agrees to go abroad to enlist, enlists or 
agrees to enlist, to serve as a soldier, sailor, or marine, or 
to be employed in any warlike or military operation, in the 
service of or on board any vessel of war, or vessel intended 
to be used for any warlike purpose, under or in aid of any 
foreign power, province, or people, or person, assuming to 
exercise the powers of government, although no enlistins^ 
money, pay, or reward, shall have been received ; (2ndly) 
any person whatever who, within any part of the British 
dominions or colonies, hires, retains, engages, or procures, 
or attempts to hire, or engage, or procure any person what- 
ever to enlist or enter, or engage to enlist, or to serve, or 
be employed in such service or employment as an officer, 
soldier, sailor, or marine, either in such land or sea service, 
or to go or agree to go abroad, for the purpose or with in* 
tent to be so enlisted or engaged. Sec. 2. 

Justices of the peace are authorized to issue warrants for 
the apprehension of offenders, and to take measures for their 
being brought to justice. (Sec. 4.) The principal officers of 
the customs, and, where there are no such officers, the go- 
vernors, or persons having the chief command, are autho- 
rized to detain, on information on oath, any vessel which shall 
have on board any persons who have enlisted, or are going 
abroad for the purpose. And the master of any vessel 
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knowingly receiving such persons on board, is liable to a 
penalty of £50. Sees. 6, 6. 

1431. These provisions, so far as they refer to the enter- 
ing or agreeing to enter, or the procuring of others to enter 
into the service of one belligerent, against another with 
whom the sovereign is at peace, are merely municipal ordi- 
nances to empower the sovereign to restrain his subjects in 
conformity with his obligations under the international law. 
His licence relieves his subjects from punishment under the 
statute ; but his omission to restrain them irom leaving his 
ports in arms involves a breach of neutrality towards the in- 
jured state. 

1432. The English Foreign Enlistment Act (sec. 8) de- 
clares guilty of a misdemeanor, punisliable by fine and im- 
prisonment, or fine or imprisonment, and forfeiture of the 
vessel, with all materials, arms, ammunition, and stores on 
board, any person who, without the licence of the Crown, in 
any part of the British dominions, (1st) equips, furnishes, fits 
out or arms, or procures to be equipped, furnished, fitted 
out or armed, or assists in equipping, furnishing, fitting out 
or arming, any vessel, " with intent or in order that she shall 
be employed in the service of any foreign power, province, 
people, or person, assuming to exercise the powers of go- 
vernment," as a transport or store ship, or with intent to 
cruise or commit hostilities against any prince, state, or po- 
tentate, or against the subjects or citizens of any prince, state, 
or potentate, or against the persons exercising or assuming to 
exercise the powers of government in any colony, province, 
or part of any province or country, or against the inhabitants 
of any foreign colony, province, or part of any province or 
country, with whom England shall not be at war ; (2ndly) 
issues or delivers any commission for any ship or vessel, to 
the intent that such ship or vessel shall be employed as 
aforesaid. 

1433. Any officer of the customs or excise, or any officer 
of the Navy, who is by law empowered to make seizures for 
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forfeiture tmder the laws of customs or excise, is authorised 
to seize such ships. 

- 1434. The vessel is to be prosecuted and condemned ac- 
cording to the customs, excise, and navigation laws. 

1435. The only prosecution which has occurred since the 
passing of this Act was instituted in this present month of 
June, and the owners of the Alexandra were acquitted. 
The Chief Baron Pollock, who tried the case, expressed hia 
opinion, that if she was built for sale, or on contract to be 
sent from England unarmed, though to be armed elsewhere, 
the law was not infringed ; that it would not be violated un- 
less she was to be furnished, fitted, and equipped and armed 
in England. — Times, 26th June, 1863. 

- 1436. It is the duty of neutral governments, and their 
general practice at the breaking out of a war, to admonish 
their subjects and others of the restraints which are imposed 
upon their conduct by the municipal law, and also of the 
dangers they will incur by transgressing the law of nations, 
or entering upon contraband trade. 

1437. In some cases, and to some extent, the belligerent 
may, directly or indirectly, appeal to the municipal law, as 
by prosecuting, or procuring the prosecution of indictments 
in the ordinary courts. When, or to the extent in which 
such remedy is not open to him, he must invoke the inter- 
position of the neutral state; and on sufficient information, 
require it, in conformity with its neutral duty, to put its 
powers over refractory subjects in force. 

Section 3. Eights and Duties of the Subject. 

1438. The subjects of a neutral state are not directly re- 
sponsible to a belligerent for anything done within the 
limits of their own country, whether on land or on the neu- 
tral margin of the sea. Within these limits the subjects are 
mere molecules of the mass constituting the nation, which 
cannot be injured without injury to the whole. The so- 
vereign is responsible for their conduct, and they are re- 
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s'poDsible to the municipal law. This rule extends to all 
foreigners resident within the neutral nation, except such 
as are amenable, on their allegiance, to the belligerent state. 
If the belligerent deem himself aggrieved by the equipment 
of vessels or the enlistment of troops within neutral terri- 
tories, he must require the sovereign to observe the law of 
nations ; it is for the sovereign to maintain the neutralitj 
and honour of the state. 

1439. But beyond the limits of the presidial line, unless 
the neutral sovereign undertake and eflSciently perform the 
office of restraining his subjects from carrying contraband, 
or attempting the breach of blockade, the belligerent is en- 
titled to employ his own powers of repression, and to assert 
his belligerent rights. 

1440. Peivatb Aemambnts. — As soon as a private ship, 
armed and manned, has left the national waters of a 
neutral state, to aid and take part in the war with one of 
the belligerents, under his commission or without, whether 
manned entirely or partially with subjects of the neutral 
country, the adverse belligerent may attack, take, or destroy 
her as a foe ; and in some cases, without affront to the neu- 
tral, execute the crew as pirates. Such is their character ; 
but the horror of unnecessary bloodshed, and the fear of re- 
taliation, causes them in general to be treated as prisoners 
of war. 

1441. Mebgeitabies. — As soon as war breaks out be- 
tween two wealthy nations, swarms of adventurers of every 
description are ready to leave the neutral shores to partici- 
pate in plunder and pay. The armies of both belligerents 
in general teem with fighting men of this stamp. Not un- 
frequently their best commanders and soldiers, both on land 
and at sea, are foreign mercenaries, whose trade, sentiment, 
and education are war, plunder, and pay, with occasionally 
a spice of romance, or a real or pretended sympathy in the 
cause in which they are engaged. 

When such adventurers set forth to sell their swords and 
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services, thej may be intercepted and treated as contraband 
of war,and,peradventure,hired into the captor's hosts. When 
the J set forth already commissioned and enlisted, thej are 
leniently dealt with as prisoners of war, and not unfrequently 
tempted to earn their guerdon in the captor's cause ; at least 
they are free, as Sir Dugald Dalgetty, to do so, when the 
term of their original service has expired. 

The subjects of a neutral state carry contraband and vio- 
late blockades at their peril ; they are not under a duty to 
abstain from the one or to respec); the other. 

Section 4. Contbaband. 

1442. Although a ship which sails forth armed and 
manned for the service of the enemy is an enemy's ship, the 
neutral subjects are not by reason of war to be disturbed in. 
their trades and vocations. Except so far as they are re- 
strained by municipal laws, shipbuilders may build vessels 
of every description, without stint in quality or number ; 
they may build line-of-battle ships by the dozen, iron-clads, 
and steamers, for whoever will buy them. They may equip 
them in readiness for battle, in the perfection of machinery 
and the panoply of war. The builder is exemplarily impar- 
tial. K one belligerent grudge the acquisition to the other, 
he has only to offer a higher price and he will surely obtain 
the menacing frigate, or, if she be already sold, a similar or 
a better vessel. War-ships may be in progress of building 
for the hostile belligerents in the same yard. The enemies 
may supply themselves with artillery and rifles from the same 
assortment and stock. 

1443. After the ship is built, we may inquire into her charac- 
ter and pursuits. She may have been purchased by a neutral ; 
if so, the neutral may put his war-crew on board her, and she 
may sail to her destined port. She may have been purchased 
by or for or given to a belligerent ; if so, she is the belli- 
gerent's vessel, and as such, as soon as she has left the neu- 
tral waters, whatever her destination, the adversary may in- 
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tercept, capture, and condemn her, if he can. She may be 
unsold, the property of the builder, or she may have been 
purchased by neutrals on speculation, to be offered for sale 
in another market. As soon as she has left the protected re- 
gion, her character depends on her destination ; — ^if that be 
to a neutral port, however near the coasts of a belligerent, 
to be sold there, although the agents of one belligerent 
only are waiting to bid for her, she constitutes the unassail- 
able, the unquestionable, even, according to the strictest no- 
tions of belligerent rights, the innocent goods and chattels 
of the owner. If the adverse belligerent want her, unless he 
can bargain for her on the sea, he must go to the market and 
offer a tempting price. But when her destination is to the 
belligerent, there arises a conflict between the neutral and 
belligerent rights ; the neutral is entitled to sell his vessel, 
and to send her where he thinks it most to his advantage^ 
for sale ; but the belligerent, on the natural right of defence, 
is entitled to intercept the weapons with which he will 
otherwise be assailed. The right of self-defence against 
destruction is a higher right than that of the trader to sell 
his ship, and when two rights come in conflict, that which is 
paramount must prevail. The war-ship destined to a belli- 
gerent port for sale is subject to this right ; she is contra- 
band of war. 

1444. But this, which is the foundation and, with its in- 
cidents, the limit of the rights of war in respect of contra- 
band, does not affect the trader with guilt; although the 
expression guilty is a convenient mode of distinction in 
speaking of capture and search. 

1445. Nor is the sending of an armed ship fully equipped, 
even to a belligerent port, for sale, an offence against either 
the American (Santissima Trinidad) or English municipal 
law. It is merely an impartial commercial speculation, of 
which, as in many other adventures, the speculator runs the 
risk. He does not trouble himself with any intention or 
order, that she should be employed in the service of any 
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nation or person against any other ; his intention is to seL 
her to the best customer, be he one of his own or any other 
neutral nation, or of either of the parties to the war ; after 
the purchase is completed, it is indifferent to him whether 
she founder or not. Undoubtedly, when he sends her to a 
belligerent port, he hopes to sell her there ; but he maj be 
disappointed of his customer, or if she is sold, his intention 
is accomplished as soon as he has received the price. 

1446. The ship which has been sold to a belligerent, whe- 
ther armed or unarmed, is then to be considered by the ad- 
versary, whatever her destination, an enemy's ship. The 
ship of war sent by the neutral owner to an enemy's port 
for sale is simply contraband of war. 

1447. We have now to consider what contraband is, 
using that expression for contraband of war. 

1448. We have already spoken of the armed ship, which 
is the perfection of contraband, as it contains all essentials 
of an armament, with one great exception, the military com- 
mander and his crew. 

1449. As the shipbuilder is at liberty to pursue his voca- 
tion to so formidable an extent, it is obvious that the foun- 
ders, the powder manufacturers, and all the artisans of the 
machinery and implements of war, may pursue their craft, 
and that they will pursue it vigorously, when their produc- 
tions are most in request. As the ships may be built in the 
neutral dockyards, so the mortars, the cannon, the rockets, 
the shell, the rifles, the bayonets and the swords, the gun- 
powder, and all the other materials of destruction, may 
occupy the quays and fill the warehouses of the neutral 
ports. The neutral sovereign may behold all these menacing 
materials on his wharves, and loading on board his merchant 
ships. He is not bound to interfere with their export ; he 
is not bound to inquire as to their destination. Though he 
may deem it proper for his own safety, he is not bound to 
refuse the clearance for belligerent ports. The cruisers of 
the belligerents are on the sea ; he has not protected thia 
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branch of the national commerce ; the merchant and the 
belligerents must settle the conflict between their rights. 

1450. But the neutral sovereign has not abandoned the 
commercial rights of his people to the despotism of those 
occupied in the war ; his ships sail, though not attended by 
convoy, under the protection of his flag. It is only in re- 
spect of contraband of war that they may be searched and 
arrested, or on their way to break a blockade. Nor may 
they, on suspicion of bearing contraband, or of being bound 
to a blockaded port, be insulted or improperly treated or de- 
layed. 

1451. We have, then, to ascertain what is contraband. 
This depends upon its quality and its destination or owner- 
ship. To possess the character of contraband, it must pos- 
sess two of those characteristics. It must be of the quality 
of contraband, and the property of the enemy of him who 
would capture it ; or otherwise, it must be of the quality of 
contraband, and destined to such enemy. 

1452. In some countries, as in Prussia and Austria, the 
municipal law has prohibited the carriage of contraband by 
the subjects; of course, contraband according to the ac- 
ceptation in the country to which the law applies. 

1453. It is not unusual, on the outbreak of a war, for the 
neutral nations not only to warn their subjects of the danger 
of their enterprises in the carrying of contraband, but also 
to prohibit the export of specific articles to either of the 
belligerents. Such practice, when adopted, is as a matter 
of national policy, and not on account of any obligation im- 
posed by the public law. 

1454. The belligerent nations also, on the breaking out of 
war, generally proclaim their views on the subject by ukases, 
edicts, decrees, or orders of council, in which, in effect, they 
sometimes command all nations to abstain from conveying 
to the ports of the enemy any of the articles which they 
designate contraband ; and as surely as they proclaim the 
iniquity of selling it to the enemy, they purchase it them- 
selves. 
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1455. Notbing is eontnbsnd unless it is property of s 
belligerent, or destined to s belligerent ; we do not si^ to s 
belligerent port. 

1456. If it be the propertj of s belligerent, or destined 
to s belligerent, bis sdrerssry maj take it, althoogfa on 
board a neutral ship. 

1457. We will first inquire as to its qualitj. Practice 
affords no guide, even if practice could create the law. If 
all things which hare been treated as contraband were of 
that character, during war all commerce between neutrals 
and belligerents must cease. 

1458. There are adrocates of belligerent rights who as- 
sert that the belligerent maj intercept ererj commodity, 
the deprivation of which would distress the foe, utterly re- 
gardless of the rights of neutrals, and as thoughtless of the 
mischiefs which it may bring upon him who asserts the right. 

1459. The neutrals have a right to say, and to maintain 
the assertion by menace, and if necessary by convoy, by 
confederacy and proclamation of war, that nothing is or 
shall be treated as contraband except that which directly 
assists the belligerent in the conduct of war.> 

1460. It has often been determined between nations in 
their treaties what alone shall be considered as contraband, 
or what shall be excluded from that character. Whatever 
either party involved in a war is, under treaty, bound to 
permit, or, in fact, does permit, his adversary to import from 
one neutral, or from his own ports, he cannot treat as con- 
traband when imported by others ; inasmuch as he permits 
his antagonist to be supplied with such articles, he cannot 
assert that their exclusion is necessary for his self-defence, 
or complain of any nation which affords the supply. He 
cannot confer a monopoly on one of his friends. But two 
allies in a war are not bound to admit the importation into 
the country of their adversary of articles really of the qua- 
lity of contraband, merely because they are not treated by 
them as such in a treaty to which they are the only parlies. 
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Where the article is equiYocal, the treaty may be reasonably 
cited against them as expressing their opinion at a happier 
time. Franciska. Atlanta. 

1461. The essential quality of contraband is that it will 
directly aid the enemy in the conduct of war. 

1462. Despatches from the enemy to his officers or others 
engaged in his service, and between such persons themselves, 
may obviously constitute most valuable assistance in the 
war. Such despatches are contraband, and those who carry 
them knowingly are guilty of violating the belligerent right. 
Except that the neutral nation is not only entitled to a free 
intercourse between herself and her own ministers in the 
belligerent country, but also to protect the correspondence 
between each belligerent and his ministers resident at her 
court. Caroline. 

1463. The search and detention in respect of despatches 
is, however, confined to private ships. Public packets con- 
vey, in conformity with their duty, such documents as are, 
according to the general regulations to which they are sub- 
ject, committed to their charge. The officers and crew of 
such packets have to govern and navigate the ship, they 
have no authority to violate the confidence of the documents 
entrusted in due course to their care ; they consequently 
are not responsible, nor is their ship responsible, for the 
contents of the letters and despatches which she may con- 
vey. Nor can she be taken by a belligerent for examination 
before any court ; nor can any officer of the belligerent break 
open and examine the correspondence on board. So any 
other ship which is bound to receive and convey letters is 
in effect to that extent a packet, and entitled to the same 
immunity. But the master or any person on board any such 
ship, knowingly, in excess of his duty, conveying despatches 
or military correspondence to the enemy, cannot claim the 
privileges to which he is entitled while acting within the rules 
which he is bound to obey. 

1464. Cannon, mortars, all firearms, gunpowder, shells, 



I 



8M miGHTB ASTD LAWS OP KATIOATIOH. 

rockets, bsUs afererj deseription, pikes, knees, s wot J s ; in 
fine, sll wespoiu of wsr; asltpetre snd salphur, tlie ingie- 
dientf of gunpowder, eren defensire simour, ss eniiassesi, 
milhsrj clothing, militsry ssddles snd bridles, sll militeij 
equipments sre obfiouslj munitions of wsr, snd contimbuid, 
except such ss sre necesssrj for the proper purposes of the 
merchsot ship. 

1465. Imperfect implements of wsr, snd psrts of such 
implements which msj be perfected or put. together, sre 
eontrsbsnd equsllj with those which sre entiie. So sre 
msterisls peculisrlj sdapted to the construction of ships of 
wsr snd militsry mschinerj, such ss the engines snd other 
portions of stesm-Tessels, and msterisk prepsred or pecu- 
lisrlj adapted to the constructing or equipping ships of wsr. 

1466. It would perhaps be more essj to enumerate the 
srticles which have not, than those which haTC^ by prise 
courts been treated as contraband on account of their fitness 
for military purposes. We mention some of them, for how- 
erer improperly they have been so treated, a prise court 
may so treat them again. They are sail-cloth, masts, an- 
chors, tsr and pitch, unless perhaps exempted as being the 
products of the country exportingthem, — ^an exception incon- 
sistent with a principle to which we have already referred, 
(1460) ; materials which serve directly for the building and 
equipment of vessels, except, perhaps, fir-planks and un- 
wrought iron. It has been said by the merciless advocates 
of war that provisions are contraband, if it may be rea- 
sonably hoped that their exclusion will produce fiunine, 
that the hostile nation may be starved! France did not 
bold naval materials contraband. 

1467. In the interrogatories issued by the British govern- 
ment for the examination of the officers and others on board 
of captured vessels, in the outbreak of the last Kussian war, 
the articles enumerated as contraband were — guns, mortars, 
howitzers, balls, shells, rockets, hand-grenades, rifles, mus- 
kets, carbines^ pistols, fuzees, halberts, spontoons, swords, 
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bajonetB, locks for muskets, flints, ramrods, belts, cartridges* 
cartridge-boxes, pouches, gunpowder, percussion-caps, salt- 
petre, nitre, camp equipage, military tools, uniforms, soldiers' 
clothing or accoutrements, or any sort of warlike or naval 
stores, steam-engines and machiiierj, and any parts thereof. 
Except that the word machinery is too indefinite, the list ap- 
pears to contain only articles which may reasonably be re- 
garded as contraband of war. 

1468. Military officers, soldiers, and sailors are obviously 
of the character of contraband ; and their number is imma- 
terial to the detention of the ship in which they sail. 
Atlanta. 

1469. Articles not ordinarily contraband may be such on 
account of their special purpose. Provisions, clothing, 
boots, shoes, etc., destined for the special supply of an ar- 
mament then being fitted out, undoubtedly afford direct as- 
sistance in the war, and may be regarded as possessing the 
character of contraband, particularly if consigned to the 
belligerent government. But this character depends on 
proof of the special purpose, the mere fact of the destina- 
tion of such articles to a port in or near which there is a 
military arsenal, or where a military expedition is in prepara- 
tion, will not confer that character upon them. Jonge Mar- 
garetha. Charlotte. 

1470. Civil officers and subjects of the enemy are not of 
the quality of contraband, — of course, private neutral per- 
sons going to the enemy's country are not so; nor are 
foreign officers and soldiers of a neutral country, unless 
going to join the enemy's military force. 

1471. Whatever their quality may be, unless the articles 
are his property, their destination must be to the enemy 
to constitute them contraband of war. K consigned to ^ 
port or any part of the enemy's country, there is no doubt 
of the destination. If sent to a hostile armament on the 
open sea, or in the port of some impotent nation calling 
itself neutral, or on a coast which has no means of resist- 

2 c 
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snoe, the destination is to the enemy. Keonsigned to some 
entrep6t, or place in a country which cannot oppose it, to 
the agents of the enemy, there waiting to receire it^ the 
destination is hostile. 

1472. The real destination (which includes consignment) 
is the question, and not merely that on the papers ; but that 
on the papers must be accepted, unless there is good ground 
for believing it to be fictitious ; and it matters not how near 
the port of real destination may be to the hostile country, or 
how likely the articles may be to proceed thence on a hostilo 
destination : during their transit to a neutral port they can- 
not be interfered with as contraband of war. tie who sus- 
pects must endeavour to intercept them after they have 
begun their hostile progress. As the allies on each side of 
the warfare constitute one common belligerent, the allies on 
each side are common enemies to the allies on the other, and 
if munitions of war are destined to any of the allies on 
the one side, they are contraband as to each of the allies on 
the other. 

1473. A destination from either a neutral port to the 
belligerents, or from one port to another of the belligerent 
or his allies, is of course hostile. 

1474. The ship is on her lawful business in carrying her 
contraband cargo ; she is guilty of no offence against heif 
own laws or the belligerent ; she is proceeding to the best 
market to sell her wares. The belligerent has, on the ground 
of self-defence, the right to intercept her, to take her into 
his port, and to deprive her of the dangerous cargo. In ano- 
ther page we shall see how ruthlessly he treats her. But 
his right is to intercept her in what he calls her criminal 
voyage ; that voyage ended, she cannot be impeached for her 
supposed offence ; she is entitled to sail to her next destinaw 
tion unsuspected and unassailed. 

Section 6. Pbe-emption and Angabib. 

1475. Pre-emption is alleged to be a belligerent right to 
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appropriate at a price the cargo of a neutral destined to 
the enemy's port, either when that cargo is of doubtful cha- 
racter, or when the captor wants it for himself or his na-r 
tion. 

1476. It cannot be regarded as a right, but it may be con* 
veniently accepted upon proper terms as a compromise, when 
the cargo is such as to be likely to prove useful to the enemy 
for the purposes of war. The terms are sometimes settled 
by treaty fixing the profit which the captor shall allow, such 
as ten or more per cent., after allowance for freight, and consi7 
deration of all other circumstances. When the terms are not 
fixed, regard should be had to the probable profit which 
would have been made in the market of its destination, with 
sometimes perhaps, in case of justifiable suspicion, some 
allowance for the danger it has escaped. 

1477. The Act 17 Vict. c. 18 (sec. 8), authorizes the Lords 
of the Admiralty, their officers and agents, without proceed;- 
ing to condemnation, to purchase for the public service, and 
directs the customs officers to permit the entry and landing 
of, naval and victualling stores laden on board the vessels of 
foreign nations, and intended to be carried to the ports and 
countries at war with the Queen, whereby the enemy might 
be supplied with the material to build, fit out, and provision 
ships of war, in case such vessels should be taken and brought 
into the ports of Great Britain. 

1478. But as to the right of the belligerent to take thp 
neutral's cargo, because he or his nation wants it, because it 
is necessary for his military forces, because there is a famine 
in the land ; it is the right of the robber, the pirate, the 
buccaneer ; the right of superior force to satisfy its necessi- 
ties by any atrocious crime. If he lay his hand on the inno- 
cent cargo, let him pay the enhanced price of goods pur- 
chased to satisfy such necessities, or that of the market for 
which they were destined, if they would have sold there at 
a still higher price. 

1479. Angabie also is miscalled a belligerent right. It 

2 c 2 
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is the forcible employment of neutral, as well as national; 
prirate vessels for purposes of war, as in the conveyance of 
troops, ammunition, or stores. The right so to employ the 
national ships may be justified by municipal law; but all the 
arguments as to its legality, or its legality under pressing 
necessity, with full compensation to the owner, establish 
only the right of the robber, who violates the law with a 
strong, and more or less liberal, hand. 

1480. It can hardly be too often repeated that a nation 
can neither acquire to itself, nor confer on its adversary^ 
any right against neutrals by making war. 

Section 6. Innocent Comkebcs. 

1481. In strictness, all commerce between a neutral and 
a belligerent is innocent, for they are friends, and have a 
right to traffic with each other ; but the word innocent has 
been used, and for want of a better may be retained, to 
describe that commerce which, except on the ground of 
blockade, the adverse belligerent has no right to interrupt. 
The word guilty is also used, not as indicating guilt in the 
merchant, but for want also of a better mode of description, 
to denote contraband ; that which, irrespective of blockade, 
the adverse belligerent has a right to interrupt. 

1482. In treating of innocent commerce, we are there- 
fore, although this division of the subject is convenient, 
continuing the consideration of contraband, for all that is 
not contraband is innocent. There are subjects of com- 
merce which have been treated as unlawful, although not 
classed under the definition of contraband of war. It may 
be convenient to class those subiects under another head, 
and to call it prohibited commerce, that which has been 
condemned irrespective of the rightfulness of the condem- 
nation. 

1483. It has been asserted that the neutral was not en- 
titled to acquire and carry on — 1st, a traffic which the bel- 
ligerent was obliged wholly or partially to abstain from car- 
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ryiDg in his own ships, especially if that traffic had been 
interdicted to others previously to the war; we may call 
this acquired commerce : 2ndly, the coasting trade between 
the belligerent's ports ; we may call this belligerent's coast* 
ing trade : 3rdly, the trade between the belligerent's home- 
ports and his colonies, or between his colonial ports : we 
may caU this his colonial trade. The principles affecting 
the coasting and colonial trade are the same, they may 
therefore be considered together. 

1484. It has be^n asserted — 1st, that a neutral was not 
entitled to carry in his ships cargo belonging to the enemy ; 
2ndly, that a neutral was not entitled to avail himself of the 
enemy's ships for the conveyance of his own goods. 

1485. All these propositions have been more or less 
the subjects of controversy and diflpute ; they may be 
treated under the following heads, that is to say : — 1. Ac* 
quired commerce. 2. Enemy's coasting and colonial trade. 
3. Enemy's goods in neutral ship. 4. Neutral goods in 
enemy's ship. 

1486. AcQiJtBED CoMMEBCE. — It has been held that a 
neutral is not entitled to embark in a trade with the colo- 
nies of the adverse belligerent which could no longer be 
carried on by that belligerent, by reason of the difficulties 
in which he was involved in the war, particularly where such 
trade had been interdicted before the war (Princessa) ; as 
where a nation had prohibited all traffic, except by its own 
subjects, with one of its colonies. Such a decision is not likelj 
again to occur. It is impossible to find any justification for 
the doctrine. Not only is such trade but a slender compensa- 
tion to the neutral for the inconveniences occasioned to him 
by the war, and an accident like those which interfere with 
him in other respects, but it has no relation to the prin- 
ciple which forbids the neutral to render the belligerent 
military aid. It is carried on, so far as the neutral is con- 
cerned, exclusively for his own benefit ; and as to the ad* 
\erse belligerent, bis subjects merely buy and sell innocentp 
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commodities, which perhaps thej eoald not otherwise 
quire or dispose of, bat from which they derire no mflituj 
assistsDce. If the greater or less need of such commodi- 
ties, or the greater or less distress or inconTenienoe occa- 
sioned bj the want of them for ciril purposes^ warrant ihe 
ftdrersarj in capturing the neutral trader, he is wamnted 
in the prohibition of all tande. A belligerent acquires no 
right to mete out or measure the limits or derelopment of 
the commerce of his neutral friend ; it is affected, in manj 
respects prejudicially, in a few beneficiallj. bj the presence 
of war. 

1487. CoASTnro akb Coloviai. Tkadb. — It has been 
held that the ships of a neutral are not entitled to carry 
the traffic which would or might otherwise hare been ocm- 
rejed by the enemy's ships from one of his ports to anotho*, 
especially if such traffic had been preyiously engrossed and 
conducted in, or restricted to, the belligerent's own res- 
sels. Immanuel. 

1488. This in some respects differs from the condition of 
acquired trade. In some cases the neutral ships may conrej 
cargoes wholly or partly purchased by neutral merchants ; 
in other cases they may convey cargoes wholly or partially 
the property of enemies. While the rule that enemy's goods 
in neutral yessels were liable to condemnation preraUed 
among some nations, the question was seriously affected by 
the distinction. 

1489. The argument against the acquisition of new traffic 
by the neutral was of course applied to this subject. In 
addition, it was said that the neutral mixed himself up, and 
became associated with, the belligerent. This argument is 
certainly of no ralue, for the neutral is a friend of each 
belligerent, and his subjects haye a right, in all peaceable 
occupations, to mix as much as they please with the sub^ 
jects and peaceful affairs of either. It was said that it 
greatly aided the enemy by facilitating the communication 
and dealings between his ports. To this we reply that the 
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neutral is not to be interdicted from his commerce, or the em- 
ployment of his shipping, merely because either belligerent 
derives social advantage from dealing with him, or because 
the adversary deems that advantage excessive. It is further 
said that by affording this advantage to a belligerent, that 
belligerent is enabled to employ, for hostile purposes, ships 
of war, with which he must otherwise convoy and protect 
his traders ; and that the belligerent is moreover thereby- 
empowered to employ the crews of the vessels, previously 
occupied in such commerce, on board his men-of-war. It 
may be true that no ships of war are occupied in convoying 
such traders, and that the crews of some, or many of the 
traders, may have been drafted into the ships of war ; but 
all that proves is, that the enemy has relinquished wholly 
or partially the trade which has been assumed by the neu- 
tral, not that he would otherwise have carried it on, not 
that the crews would have remained on board the traders, 
not that the ships of war woidd have been employed as 
convoys. The neutral is not responsible for the contingent 
advantages which a belligerent friend of his may derive 
from the peaceful assistance he affords him ; and the ad- 
verse belligerent, also his friend, has no right to interfere 
with such assistance. Should a neutral sovereign under- 
take any specific commerce for a belligerent, for the purpose 
of releasing and enabling him to employ his military forces 
more efficiently against the adverse belligerent, he would 
be guilty of a breach of neutrality ; but the accidental oc- 
cupations of one merchant or shipowner, or of many, must 
be considered with regard to their immediate purposes and 
direct results, and not with regard to conjectural, possible, 
or even probable consequences. 

1490. Neuteal Goons in Enemy's Ship. — Some prize- 
courts held that the cargo of a neutral on board the ship of 
the enemy was liable to confiscation. It is difficult to 
ascertain upon what principle. Eeduced to its simple con- 
dition, it is that the military officer of one Power has 
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the captor wem friends of each other, and the same right of 
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tiriued to exiift, as if all the worid had continued in peace ; 
the goods were lawfully, though subject to inoonrenieneea, on 
board of the ressel ; thej were therefore the goods of » 
friend of the captire in a proper f^aee. The English prize- 
court did not proceed so fiu*, on the absurd principle that 
mixing with the enemj warranted confiscation, as to con- 
demn the neutral cargo, but it manifested great leluetanee 
in recognizing the neutral ownership in commodities so 
embarked, 

1401. The declaration of Paris runs thus: — ^Neutral 
goods, with the exception of contraband of war, are not liablo 
to capture under enemy's flag." 

1492. The neutral is still subject to the danger and incon- 
Tf*niences to which we have referred, and must make out hia 
title in the prize court ; but, subject to these hazards, he may 
embark hJH cargo in a belligerent vessel. 

1493. If the captor can distinguish the cargo, and can, 
consistently with his duties, convey it conveniently to ita 
destination, it is proper that he should do so, and thereby 
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^am for himself the freight which the enemy would have 
TeceiTod had he not been intercepted. 

1494. Eitbmt's Goods in Neutral Ship. — The English 
and others asserted a right to confiscate the goods of an 
enemy in a neutral ship. There was some plausibility in 
their argument ; indeed, it is the most rational of those of 
the asserters of extravagant, miscalled by some extreme, 
belligerent rights. They assert that the belligerent has a 
right to take the property of the enemy. The neutral de- 
nies at least the universality of the proposition, and adds, 
you have no right for such purpose to invade the dominions 
or injure the commerce of your friend ; you have no right to 
arrest and divert your friend's ship from her voyage because 
there is on board her that, as to which you assert a right of 
appropriation, but, which she was entitled to carry. She is 
entitled to traffic with that enemy of yours, and you have 
no right to molest such traffic; she is entitled to retain and 
carry to its destination, according to her contract, the cargo 
she has taken on board, without your interference; you 
have no right on board her, except to see that she bears no- 
thing to the enemy which can be made use of against you 
as an engine or munition of war. 

1495. The declaration of Paris is, " The neutral flag covers 
enemy's goods, with the exception of contraband of war." 

1496. This relieves the neutral vessel from all question 
as to her innocent cargo ; but the prize court demands very 
strict proof of the neutrality of every vessel which the cap- 
tor has thought proper to suspect and examine. 

1497. They who maintained a belligerent right to take 
the cargo of an enemy on board a neutral vessel, on the 
ground that the belligerent had a right to take his enemy's 
property, asserted as a consequence a belligerent right to 
take the persons of his enemies found on board ; for, accord- 
ing to them, it is the first principle of war that a belligerent 
had a right to take his enemy's person. 

1498. This notion was unsustainable, for the same reasons 
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ihat the clAim to take the eDeniT's cargo eould not be 909- 
tained, and is denounced in effect br that dedaiatimi of 
Paris to which we hare last referred. Had it been sustain- 
able the Trent was liable to arrest, and the Confederate 
emissaries on board her were properly prisoners of war. 
The anfortonate precedents of England induced her to lelj 
on a technicality, instead of protesting against an outrageoas 
insolt to her sorereigntr, and a glaring violation of nenind 
rights. 

1499. All neutral oommerce is innocent, except in eon- 
teiband of war. 

Section 7. Blockadb. 

1500. The neutral is entitled to carrj on with each belli- 
gerent without interruption all commerce, except in contra- 
band of war ; and is entitled to enter every port of each beU 
ligerent, who will admit him, without the interferraioe of the 
adversary. 

1501. This right, like the dealing in contraband, is sub- 
ject only to one restriction, its conflict with the belligerent^s 
right of self-defence. The right of self-defence does not 
rest in mere resistance, it extends to the disabling of the 
antagonist, even by destruction, and, among nations, to the 
subduing of all the forces and fortresses of the foe. While 
the belligerent's army is employed in besieging a city, he is 
entitled to prohibit all access by land ; while his fleet is em^ 
ployed in reducing a port, he is entitled to prohibit all ac- 
cess by the water ; while besieging the port by land, and 
blockading it by sea, he is entitled to prohibit access in 
either direction : but these are the limits of his belligerent 
rights. He has no right to prohibit the entrance of neutral 
commerce into any port which he is not endeavouring to 
master by a sea-siege. A lawful blockade is not for the 
purpose of shutting out commerce, but of capturing the 
town ; when directed to its legitimate object, it may inci- 
dentally exclude every 'Bhip,from the pleasure-boat and fishing 
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crafib to the neutral man-of-war. The exclusion of shipping 
and their cargoes is the incident, and not the lawful purpose 
of blockade. As well might he cover the sea with his crui- 
sers, or stop all the narrow inlets of trade. He cannot 
challenge the innocent cargo on the ocean, he cannot seize 
it in the strait ; can he entitle himself to seize it by gather- 
ing his cruisers in the offing, and proclaiming a blockade ? 
They are still only cruisers ; they are not engaged in the 
military operation of a siege ; they are entitled onJy to inter- 
cept, in that as in any other station, contraband of war. 
Before a blockade is effective to exclude commerce, we must 
inquire whether it is directed against, and effective to en- 
danger, the port. See Westlake. And see Macqueen. 

1502. The evil example set by the English Orders in 
Council, and the Berlin and Milan decrees of Napoleon 
(1805-1807), and the extravagant pretensions of belligerents 
asserted in the war of desperation during which they were is- 
sued (Spes and Irene), have left erroneous impressions as to 
the legitimate objects and purposes of blockade. The block- 
ade of the Confederate ports, to which the European Powers, 
bound, as they imagine, by their own bad precedents, have so 
ignominiously submitted, was founded not on the siege of 
the forts or fortresses, but on the incapacity of the Wash- 
ington Government to collect the customs there. 

1503. It is at least established by the declaration of 
Paris that '' blockades, in order to be binding, must be ef- 
fective." 

1504. Assuming that this does not require that the block- 
ade be efficient to endanger the place, it must nevertheless 
be constantly efficient to exclude ingress and egress of ships. 
It cannot be constituted except by the continued presence 
of a naval force, sufficient to prevent communication with- 
out evident danger of capture. (Frederick Molke. Arthur.) 
It is a matter of fact (Betsy) ; unless it exist in sufficient 
vigour, it is not instituted by proclamation. 

1505* The first requisite is that the force should be suf- 
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ficient. This does not imply sufficiency to capture in hostile 
encounter any number of ships which might attempt to 
break the blockade, far less sufficiency to repel a relieving 
force of the beleagured belligerent or his allies ; but it must 
be a military force capable of reducing ordinary armed mer- 
chant vessels to submission. 

1506. When a blockade has been recognized by his go- 
vernment the neutral must regard it as sufficient, so long as 
it is maintained by a force equal, or nearly equal, to that by 
which it was instituted. 

1507. The blockading force must be sufficient of itself 
its adequacy must not depend upon the occasional presence 
of ancillary vessels ; but it is not essential that it should at 
all times consist of the same ships. 

1508. Its sufficiency involves its being so near, and so 
disposed, as to exclude from access except by accident ot 
stealth. Its disposition has been spoken of as an arc about 
the entrance of the port, but that is quite immaterial; it 
must be stationed or hovering so near, and so disposed, as to 
make the danger of entering the blockaded place manifest 

1509. Cruisers on the coast, or shallops lying in ambush, 
do not constitute a blockade. 

' 1510. In one case, the prize court declared the opinion of 
the Admiral to be of" great, perhaps predominating, weight," 
on the question of sufficiency of the blockading force. 
(Francisca.) On a subsequent occasion it seemed to hesitate, 
as well it might, in this estimate of evidence. 

1511. Accidental absence of a blockading force, as during 
a storm, is not a discontinuance of a blockade ; but it ceases 
unless the squadron return as soon as the storm has sub* 
sided. 

' 1512. We have asserted that the proper criterion of the 
efficiency of a blockade is danger to the place invested ; were 
that rule admitted, a somewhat more accurate notion might 
be formed as to the force requisite, and the position it 
should occupy, to constitute a lawful blockade ; unless dan* 
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^r to the place be an easential, it is difficult to find an j 
measure for either the force or the vicinity of its station. 
As the neutral must not resist, an armed boat is sufficient to 
capture her ; as she must not approach the blockaded har- 
bour, how is she to discover the occasional relaxation of the 
siege? 

1513. Ces satiok. — The blockade ceases on the withdrawal 
of the whole, or so manj of the blockading vessels as to ren- 
der it inefficient This proposition does not include the 
accidental absence to which we have already referred. 

1514. It ceases if the blockading force is beaten off by 
its enemy, or if so many of the blockading squadron have 
disappeared, though in pursuit of the enemy, or in chasing 
vessels which have attempted to break it so far, as to remove 
for a reasonable time the manifestation of danger. 

1515. But it does not cease merely on the appearance of 
the enemy (Neptune), or during a conflict with the enemy's 
forces, within such a distance as not to remove the manifes- 
tation of danger. The conflict is an endeavour to maintain 
it, and the neutral must await the result. Nor does it cease 
because the force is diminished by the chasing of ships, 
which have endeavoured to break it, within a reasonable 
distance from the harbour ; nor by such an absence as 
merely affords a lurking or hovering vessel the opportunity 
of slipping by the squadron. 

1516. MoDiEiSD. — As a general proposition, the blockade 
must be for the exclusion of all vessels. It cannot show 
partiality or favour either to ships of a particular nation, or 
to particular vessels : if it admit any vessels, it must admit all; 
if it permit egresa to any, all have the like right of egress. 
It cannot permit the ships of the enemy to go in or out, and 
refuse such permission to a neutral. It cannot even under 
treaty permit the ships of one neutral nation to pass, and 
prohibit those of another. It is no blockade. A treaty con- 
ferring that right is inconsistent with the law of blockade. 
Francisca. 
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Of bjr •u|>«rior ftkilly eontrarj to the intention of the bloek- 
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ItfUiK VwhATioyt or BiiOCKadb it the attempt of an 
Ufipririb;g«d »bip, with notice of blockade, to enter or leare 
the bl/^ckadcd port, being captured in the offence, that ia, 
during the continuance of the blockade, and before her 
Yoyagi) i» finished. 

1/}21 . The offence then comprises these four elments : — 1. 
Wsni of pririlege. 2. Notice. 8. Attempt to break the 
blor^kmic. 4. Capture in the offence. We shall defer the 
oonNtditraiion of the fourth till we speak of capture. 

1522. Tbo penalty i« confiscation of the ship, and so much 
of i\w (fftrgo as belongs to the shipowner, or is otherwise in- 
volvnd in iho oficinco. Frederick. 

152H. PitiviLKoa. — A ship which entered the port be- 
fore iho institution of the blockade, in fact and bj notice, 
is privileged to sail out after notice, (she ought to have a 
notct iiulorNCHl on ono of her principal papers,) — if she is in 
ballast (Franoisoa), — or if she is exclusivelj employed by 




NEUTRALS. 39d 

a neutral miDister m conveying home distressed mariners be- 
longing to his country, — or with the cargo which was in her 
or in course of delivery from lighters, etc., when the blockade 
was instituted. (Judith.) But the English prize court as- 
sumes that she was loaded after the institution of the block- 
ade, and puts the claimant to prove the contrary. Fre- 
derick. 

1524. She is privileged to come out with a cargo sent 
into the port before the blockade, by the owner or a neu? 
tral from whom he purchased it, whether by her or by a 
different vessel. (Jeanne. Juffrow Potsdam.) And the cargo 
is privileged, although the ship, for other reasons may be 
guilty of breach of the blockade. So is the cargo pur- 
chased for its owners, by their agents after notice of the 
blockade, upon instructions given before such notice, if 
the owners had not time and opportunity to countermand 
the instructions. (Jeanne. Neptunus. Adelaide.) So is the 
cargo of an owner ignorant of the blockade, attempted to 
be exported or imported, in breach of the blockade, by a 
master who is not his agent. Jeanne. 

1525. But a vessel may not enter a blockaded port, though 
in ballast, to bring out a cargo, though purchased before the 
blockade was established ; nor may she enter with a cargo, 
although she had brought it out and not unloaded it. 

1526. Declabation. — Although a number of ships may 
beset an enemy's harbour, it is not a blockade until it is de^ 
clared that they are there for that purpose. 

1527. Such declaration " is a high act of sovereignty," and 
can be made only by the government or under its authority. 
That authority may be assumed to have been reposed in the 
commander of an expedition in a remote station ; but not 
in the commander of an expedition within reasonable ac- 
cess of his government, unless it is indicated by the nature 
of the expedition. 

1528. NoTiriCATioir.— The blockade of a port ought to: 
be notified, by the representative of the belligerent wha 
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has instituted it, to every neutral government. But this no-* 
tification is not essential to the validity of an actual block- 
ade. Francisca. 

1529. Notification does not constitute a blockade in the 
absence of its effective existence. 

1530. If the notification is that all the ports on a par^ 
ticular coast, or several ports by name, are blockaded, and 
any one of them is not under blockade at the time spe- 
cified for its commencement, the notification is void as 
toaU. 

1531. The belligerent ought to notify the cessation of a 
blockade, in the same manner as he notifies its institution! 
But it may reasonably be presumed that such information 
will arrive more tardily than that of declaration, particu- 
larly if it is raised by an adverse force. 

1532. If a blockade is resumed after it has been discon- 
tinned, the belligerent ought to give a fresh notification, as 
in the case of an original blockade. Hofforung. 

1533. Notice.— Knowledge of the existence of a blockade 
is a legal inference from due notice either actually given to 
the master of the ship, or so given as to warrant the pre- 
sumption that he had received it. 

1534. The essentials of the notice are — (1) that it should 
be accurate ; (2) that it should emanate from a sufficiently 
authentic source ; (3) that it should have been sufficiently 
eommunicated. 

1535. With these qualities it may be either — (1) particu-* 
lar to the master, or (2) by public proclamation or adver- 
tisement, or (3) by general information. 

1536. The mariner has a right to assume that every port 
of every nation, with which that whose banner he bears is 
at peace, is open for his admission, until he has in some 
manner received a reasonably authentic notice that it ia 
closed against him by the sovereign of the nation in whicb 
it is situated, or by the declaration of a hostile sovereign by 
whom it is blockaded, or by the command of the ruler of 
his own country. 
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1537« AcciTKACT. — If the notice, whether by notification^ 
proclamation, general information or report, or private com- 
munication, is substantially inaccurate, it is simply null and 
void ; if it state that all the ports on a line of coast are 
blockaded, and any one of them is free from blockade, the 
notice is a nullity. (Francisca.) If it state that scTcral 
ports named are blockaded, and the force at any one of them 
is insufficient to effectually blockade it, the notice is null ; 
and until he has received a better notice, the manner is jus- 
tified in attempting to enter any one of those ports, althougl^ 
it may swarm with ships of war. But if one of them give 
him true notice that such port is under blockade, he mus^ 
change his course and discontinue the attempt to enter. 

1538. But an erroneous statement by an inferior officer 
to the master of one ship does not warrant the attempt by 
other ships to enter (I^rancisca), unless they have. been led 
to do so by the communication to them of such notice. 

1539. AiTTHOBiTT. — We have mentioned that a blockade 
requires for its validity the authority of the belligerent go- 
vernment. It must also be communicated, whether publicly 
or specially, to the individual in a manner which entitles it 
to credit, although no special formality is necessary in ma- 
king the communication. Francisca. 

1540. Credit must be given to the notice of the com^ 
mander of a belligerent ship of war. He should indorse it 
on some principal paper of the merchant ship. Francisca. 

1541. SurFiciENTLT coMMFNXCATED. — It may be suffi- 
ciently communicated either — (1) by particular notice to the 
master ; (2) by public proclamation or advertisement ; ov 
(3) by such general information as must be presumed te 
have reached him. 

1542. The sufficiency of communication involves a question 
of time as well as of the fact of information. The master 
of the ship is bound to act upon it as soon as it reaches 
him ; and as he is agent for the shipowner, and, at least in 
the absence of a supercargo, for the interest which the shi^ 

2d 
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owner has in the cargo, his act binds that owner. But, 
unless he is so constituted specially, he is not the agent of 
persons who have confided cargo to his charge on freight, al- 
though it is his duty to apprise them of such notice. The 
owners of such cargo are not affected with notice until after 
the lapse of sufficient time, and the occurrence of sufficient 
opportunity, to warrant the presumption that they have 
been informed of it. 

1543. Pabticitlab Notice. — Notice given by a block- 
ading ship, or any cruiser of the belligerent, of the existence 
of a blockade, constitutes sufficient notice to the master of 
the ship. Mercurius. 

1544. A ship which has not been previously informed by 
public or private notice, must be informed of the blockade 
by the blockading squadron, and allowed to exercise her 
rights as existing at that moment. K she is entitled to 
proceed, she must be allowed to proceed ; if she is not; she 
must be permitted to change her course and proceed to any 
unblockaded port. It is the duty of the officer giving such 
notice to state and sign it on one of the principal ship-pa- 
pers, and to state precisely what notice he gave ; for if er- 
roneous, the mariner is entitled to the benefit of the error. 
It follows that a vessel, previously uninformed, approaching 
a guarded port, is entitled to inquire of the most convenient 
armed ship whether the port of her destination is under 
blockade, and then to act in accordance with her existing 
rights. Betsy. Neptunus. Eitz-Simmons v. Newport. 

1545. It is the duty of belligerent captains, meeting mer- 
chantmen destined to a blockaded port, to inform them of 
the fact as a matter of courtesy, and to record it as already 
mentioned as a matter of duty. 

1546. Public Pboclahation ob Advebtisement. — ^A 
blockade should be publicly advertised or proclaimed. A 
notice of this character is distinguished from public noto- 
riety in the looser signification of the expression. An ad- 
vertisement is a general notice which affects every ship in 
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the port in which it is advertised, from the shortest period 
after the adyertisement which is consistent with a just pre- 
sumption that it has come to the knowledge of the master. 

1547. But if, simultaneously with the proclamation, infor- 
mation arrives that the blockading squadron has been driven 
off bj the enemy, it does not constitute an effective notice. 
It however involves a duty on the part of the ship to inquire 
on each convenient opportunity in her voyage. 

1548. It has been said in the prize court that a pro- 
claimed blockade must be presumed to continue until it is 
by like authority declared to have ceased, at least, until 
there is a clear case of its determination by cessation of the 
fact. (Neptunus.) This is not quite accurate. If trustworthy 
information has been received in the port from which she 
sails, a ship is entitled to proceed, making reasonable in- 
quiry, as in the case of such information arriving contem- 
poraneously with the notice. 

15^9. Genebal Ikfobmatiok. — It has been said in the 
prize court that evidence of ignorance of a blockade, when 
matter of general notoriety, as it has been called, must be 
perfectly satisfactory to the court (Union), — a doctrine 
doubtless most agreeable to captors, but a reversal of 
all the rules of law and common sense. What is general 
notoriety? assume it more than mere rumour, assume it 
specific and extensively known, to establish guilt against a 
man otherwise pursuing a lawful avocation, the obligation 
rests upon the accuser to prove the person otherwise inno- 
cent to be guilty, The Privy Council rescued the law of 
this country from the ignominy of a such a doctrine. (Eran- 
ciska.) It was held necessary to show that the master of 
the ship was in such a situation as to warrant the presump- 
tion that he was aware of it, and the notorious blockade was 
tried on its validity and found wanting. 

1 1550. Ikquiby. — It has been said in the prize court that 
a ship is bound to inquire at the ports which lie in the way ; 
that she is not entitled to approach the blockaded river o^ 

2d 2 



404 RIGHTS AND LAWS OF NAVIGATION. 

estuaiy to inquire of the blockading squadron ; that it is 
only under special circumstances that she is entitled to do 
so. Union. 

1551. If this doctrine is confined to the ship after she has 
received notice of the blockade, or after it has become so 
well known as to raise a fair presumption that she has be* 
come informed of it, the proposition is accurate : but it 
seems to have been stated generally ; if so, it is erroneous^ 
The only presumption on which a ship at peace with all 
nations, and uninformed of blockade, is bound to proceed 
on her voyage is, that every port is open, on payment of 
usual dues, to receive her. The belligerent who closes a port 
by blockade is bound to discharge his duty by informing her 
of it before he interferes with her prv)gres8, or calls upon 
her to perform a duty which does not arise until he has 
given her due information. The prudent mariner will, how- 
ever, avail himself in time of war of convenient opportu- 
nity of inquiry, especially from ships of the belligerent, as 
to the condition of the ports of his destination, especially 
if they have been blockaded. Whea. 577. Betsy. Nep- 
tunus. 

1552. The Privy Council of England has of late corrected 
some of the disgraceful doctrines of the prize court, and; 
among other such corrections, has declared in effect that if 
a mariner has, on sailing, no notice of an effectual blockade, 
although he had been in a situation in which it would be 
presumed that he had been informed of a blockade which 
was improperly proclaimed, he is not bound to speculate 
upon a blockade de facto being established. 

1553. Attempt to break: the Blockade. — We have 
stated what ships are privileged to quit a blockaded port; 
and what notice is essential to constitute the attempt of 
others to enter or quit it a violation of the law of blockade: 

1554. We have now to inquire what act, after such notice, 
is sufficient to constitute the offence. It must be the pro- 
ceeding to enter the port; which we denominate ingress ^ ot 
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Ahe attempt to quit it, which we call egress, although neither 
of the words may be quite apposite. 

1555. Ikgbess. — There can be no breach of blockade^ un« 
less the true destination of the ship is to a blockaded port or 
place ; that is, either her original sole place of destination, 
or one of her original places of destination, or a place at 
which she is to call without reference to its being blockaded, 
or a new destination adopted instead of, or in addition ta, 
her original destination ; or a deviation to enter it. 

1556. Her destination to any port of a neutral, or to any 
open port of either belligerent, however near the beleaguered 
place, is no violation of the law of blockade. 

1557. The true destination is often concealed, and a false 
one indicated by the papers. Papers indicating destination 
to the blockaded place are evidence against a vessel. All 
her papers are to be assumed to be honest, unless there is 
some just cause of suspicion, and it is incumbent on those 
who allege it to prove fabrication. 

1558. Concealment of destination is indicative of an in- 
tention to proceed to an unlawful port ; as with munitions 
of war, to proceed to the port of a belligerent ; — ^in the neigh- 
.bourhood of a blockaded port, of an intention to enter it. 

1559. The offence of attempting ingress begins from the 
moment of sailing, whether on her original or altered desti- 
nation, for the purpose of proceeding to the besieged port. 
But she may sail from a distant country to an open port 
near that which is blockaded, to await the discontinuance 
of the blockade. Calypso. Jonge Petronella. Eranciska. 

1560. She may not sail from a port so near that under 
blockade as to indicate an intention of entering it, unless 
news has arrived that the blockade has been raised or dis- 
continued. 

1561. She may not hover so near as to raise a fair pre- 
sumption of her intention to enter. . Searching for a pilot 
aiid other pretexts will not avail a vessel endeavouring to 
get under the protection of the land batteries of a blockaded 
harbour. Neutralitat. 
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estuary to inquire of the blockading squadron ; that it is 
only under special circumstances that she is entitled to do 
so. Union. 

1551. If this doctrine is confined to the ship after she has 
received notice of the blockade, or after it has become so 
well known as to raise a fair presumption that she has be* 
come informed of it, the proposition is accurate : but it 
seems to have been stated generally ; if so, it is erroneous 
The only presumption on which a ship at peace with aU 
nations, and uninformed of blockade, is bound to proceed 
on her voyage is, that every port is open, on payment of 
usual dues, to receive her. The belligerent who closes a port 
by blockade is bound to discharge his duty by informing her 
of it before he interferes with her prv)gre88, or calls upon 
her to perform a duty which does not arise until he has 
given her due information. The prudent mariner will, how* 
ever, avail himself in time of war of convenient opportu- 
nity of inquiry, especially from ships of the belligerent, as 
to the condition of the ports of his destination, especially 
if they have been blockaded. Whea. 577. Betsy. Nep- 
tunus. 

1552. The Privy Council of England has of late corrected 
some of the disgraceful doctrines of the prize court, and; 
among other such corrections, has declared in effect that if 
a mariner has, on sailing, no notice of an effectual blockade, 
although he had been in a situation in which it would be 
presumed that he had been informed of a blockade which 
was improperly proclaimed, he is not bound to speculate 
upon a blockade de facto being established. 

1553. Attempt to bbeae the Blockade. — We have 
stated what ships are privileged to quit a blockaded port^ 
and what notice is essential to constitute the attempt of 
others to enter or quit it a violation of the law of blockade: 

1554. We have now to inquire what act, after such notice, 
is sufficient to constitute the offence. It must be the proi- 
eeeding to enter the port; which we denominate ingress^ or 
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ibe attempt to quit it, which we call egress, although neither 
of the words may be quite apposite. 

1555. Inobkss. — There can be no breach of blockade, un« 
less the true destination of the ship is to a blockaded port or 
place ; that is, either her original sole place of destination, 
or one of her original places of destination, or a place at 
which she is to call without reference to its being blockaded, 
or a new destination adopted instead of, or in addition to, 
her original destination ; or a deyiation to enter it. 

1556. Her destination to any port of a neutral, or to any 
open port of either belligerent, however near the beleaguered 
place, is no violation of the law of blockade. 

1557. The true destination is often concealed, and a false 
one indicated by the papers. Papers indicating destination 
to the blockaded place are evidence against a vessel. All 
her papers are to be assumed to be honest, unless there is 
some just cause of suspicion, and it is incumbent on those 
who allege it to prove fabrication. 

1558. Concealment of destination is indicative of an in- 
tention to proceed to an unlawful port ; as with munitions 
of war, to proceed to the port of a belligerent ; — in the neigh- 
.bourhood of a blockaded port, of an intention to enter it. 

1559. The offence of attempting ingress begins firom the 
moment of sailing, whether on her original or altered desti- 
nation, for the purpose of proceeding to the besieged port. 
But she may sail from a distant country to an open port 
near that which is blockaded, to await the discontinuance 
of the blockade. Calypso. Jonge Petronella. Franciska. 

1560. She may not sail from a port so near that under 
blockade as to indicate an intention of entering it, unless 
news has arrived that the blockade has been raised or dis- 
continued. 

1561. She may not hover so near as to raise a fair pre- 
sumption of her intention to enter. Searching for a pilot 
and other pretexts will not avail a vessel endeavouring to 
get under the protection of the land batteries of a blockaded 
harbour. Neutralitat. 
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estuary to inquire of the blockading squadron ; that it is 
only under special circumstances that she is entitled to do 
so. Union. 

1551. If this doctrine is confined to the ship after she has 
received notice of the blockade, or after it has become so 
well known as to raise a fair presumption that she has be* 
come informed of it, the proposition is accurate : but it 
seems to have been stated generally ; if so, it is erroneous: 
The only presumption on which a ship at peace with all 
nations, and uninformed of blockade, is bound to proceed 
on her vojage is, that every port is open, on payment of 
usual dues, to receive her. The belligerent who closes a port 
by blockade is bound to discharge his duty by informing her 
of it before he interferes with her prv)gres8, or calls upon 
her to perform a duty which does not arise until he has 
given her due information. The prudent mariner will, how* 
ever, avail himself in time of war of convenient opportu- 
nity of inquiry, especially from ships of the belligerent, as 
to the condition of the ports of his destination, especially 
if they have been blockaded. Whea. 577. Betsy. Nep- 
tunus. 

1552. The Privy Council of England has of late corrected 
some of the disgraceful doctrines of the prize court, and; 
among other such corrections, has declared in effect that if 
a mariner has, on sailing, no notice of an effectual blockade, 
although he had been in a situation in which it would be 
presumed that he had been informed of a blockade which 
was improperly proclaimed, he is not bound to speculate 
upon a blockade de facto being established. 

1553. Attempt to bbeae the Blockade. — We have 
stated what ships are privileged to quit a blockaded port^ 
and what notice is essential to constitute the attempt of 
others to enter or quit it a violation of the law of blockade* 

1554. We have now to inquire what act, after such notice, 
is sufficient to constitute the offence. It must be the proi- 
eeeding to enter the port; which we denominate ingress 4 or 
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•ihe attempt to quit it, which we call egreBS, although neither 
of the words maj be quite apposite. 

1555. Ikgbess. — There can be no breach of blockade, un« 
less the true destination of the ship is to a blockaded port or 
place ; that is, either her original sole place of destination, 
or one of her original places of destination, or a place at 
which she is to call without reference to its being blockaded, 
or a new destination adopted instead of, or in addition to, 
her original destination ; or a deviation to enter it. 

1556. Her destination to any port of a neutral, or to any 
open port of either belligerent, however near the beleaguered 
place, is no violation of the law of blockade. 

1557. The true destination is often concealed* and a false 
one indicated by the papers. Papers indicating destination 
to the blockaded place are evidence against a vessel. All 
her papers are to be assumed to be honest, unless there is 
some just cause of suspicion, and it is incumbent on those 
who allege it to prove fabrication. 

1558. Concealment of destination is indicative of an in- 
tention to proceed to an unlawful port ; as with munitions 
of war, to proceed to the port of a belligerent ; — in the neigh- 
.bourhood of a blockaded port, of an intention to enter it. 

1559. The offence of attempting ingress begins from the 
moment of sailing, whether on her original or altered desti- 
nation, for the purpose of proceeding to the besieged port. 
But she may sail from a distant country to an open port 
near that which is blockaded, to await the discontinuance 
of the blockade. Calypso. Jonge Petronella. Eranciska. 

1560. She may not sail from a port so near that under 
blockade as to indicate an intention of entering it, unless 
news has arrived that the blockade has been raised or dis- 
continued. 

1561. She may not hover so near as to raise a fair pre- 
sumption of her intention to enter. . Searching for a pilot 
and other pretexts will not avail a vessel endeavouring to 
get under the protection of the land batteries of a blockaded 
harbour. Neutralitat. 
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estuary to inquire of the blockading squadron ; that it is 
only under special circumstances that she is entitled to do 
so. Union. 

1551. If this doctrine is confined to the ship after she has 
received notice of the blockade, or after it has become so 
well known as to raise a fair presumption that she has be* 
come informed of it, the proposition is accurate : but it 
seems to have been stated generally ; if so, it is erroneou&i 
The only presumption on which a ship at peace with all 
nations, and uninformed of blockade, is bound to proceed 
on her voyage is, that every port is open, on payment of 
usual dues, to receive her. The belligerent who closes a port 
by blockade is bound to discharge his duty by informing her 
of it before he interferes with her prv)gre8S, or calls upon 
her to perform a duty which does not arise until he has 
given her due information. The prudent mariner will, how* 
ever, avail himself in time of war of convenient opportu- 
nity of inquiry, especially from ships of the belligerent, as 
to the condition of the ports of his destination, especially 
if they have been blockaded. Whea. 577. Betsy. Nep* 
tunus. 

1552. The Privy Council of England has of late corrected 
some of the disgraceful doctrines of the prise court, and; 
among other such corrections, has declared in effect that if 
a mariner has, on sailing, no notice of an effectual blockade, 
although he had been in a situation in which it would be 
presumed that he had been informed of a blockade which 
was improperly proclaimed, he is not bound to speculate 
upon a blockade de facto being established. 

1558. Attempt to bbeak the Blockade. — We have 
stated what ships are privileged to quit a blockaded port^ 
and what notice is essential to constitute the attempt of 
others to enter or quit it a violation of the law of blockade; 

1654. We have now to inquire what act, after such notice, 
is sufficient to constitute the offence. It must be the proi- 
eeeding to enter the port; which we denominate ingress ; or 
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1562. Egbess. — Coming out with a cargo loaded after 
the notice of blockade, although she had entered in ballast, 
is breach of blockade. Betsj. Francisca. 

1563. A blockading squadron ought to allow ships foimd 
in a blockaded port a reasonable time after notice to unload, 
and even to load and sail out. This is sometimes done. Elize. 

1564. Coming out even in ballast, after having broken 
through the same blockade, has been held a breach of block- 
ade. A vessel purchased from the enemj after notice of the 
blockade is guiltj of a breach of it, although coming out 
in ballast. Whea. 584. 

1565. A vessel licensed to enter a blockaded port is in- 
ferentiallj licensed to come out again with a new cargo. 

1566. A ship which came out in ballast, but took on 
board, outside the blockaded harbour, a cargo from boats 
sent along the coast to meet her, was held guilty of breadi 
of blockade. Neutralitat. Stert. 

1567. Blockade is a sea-siege, and consequently cannot be 
violated bj ingress or egress by land or by inland waters. 
-Therefore, notwithstanding a blockade, a merchant is en- 
titled to import or export his goods, or to send his vessels 
by inland navigation, river, or canal, to or from a blockaded 
port, from or to one which is open, as freely as he may con- 
vey them by carriages or a caravan. Comet. 

Sbction 8. Visitation and Seabch. 

A sail I a sail I a promised prize to hope 

Her nation — flag — how speaks the telescope ? — Corsair. 

1568. Visitation and search are to be performed by an 
officer who is interested in the extravagant exercise of his 
office, who is interested in being suspicious, and who has 
been generally indemnified by the prize court in even un- 
warranted suspicion. 

1669. We have spoken of it in its limited character in 
connection with the national revenue, and as conceded, to 
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some extent, with reference to piracj and the slave-trade. 
As an international right, or rather as a concession of neu- 
trals to belligerents, it is confined to contraband of war, 
the detection of attempts to interfere with blockade, and 
the ascertaining that the vessel is not an enemj. 

1570. It is an act of sovereignty, and therefore can be 
exercised only by the officers of public ships of the state. 
Until lately, the neutral nations were insulted by the insti- 
tution of search by the licensed plunderers called priva- 
teers. If the sovereign is so destitute of war-ships as to 
be under the necessity, as in times of yore, of sun\moning 
the merchant service to his assistance, and thus improvising 
a navy, let him at least convert them into public ships, and 
make their commanders, however ill-discipliued, responsible 
for their conduct to him, and thus, for the honour of his 
nation, towards foreign states. 

1571. The execution of the office consists in ascertaining, 
by her flag and papers, to what nation a ship belongs, to 
what port she is really bound, and by these papers and 
examination of her cargo, so far as it is practicable ou the 
open sea, whether she carries contraband of war. 

1572. Not op Public Ships. — As the act is one to be 
exercised only by the armed ships representing the sove- 
reignty of the state, so they cannot violate the sovereign 
rights of any other state by visiting or searching the ships 
which bear its commission. No government will permit 
its sovereignty to be insulted, or its ships of war to be sus- 
pected of piracy, of enmity, or rendering service to a hostile 
state. The neutral war-ships enjoy entire immunity from 
search, even within the national waters of the belligerents. 
If they offend, complaint of their conduct must be addressed 
to the sovereign of whose power they constitute a part. 
We have spoken of visitation and search as connected 
with convoy. 

1573. Pbivatb Vessels. — In time of war all private 
ships not under convoy are liable to the visitation and search 
of the ships of war of either belligerent. 
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. 1574. In time of peace, according to the law of natioDfl^ 

.the armed ships of one nation have no right of rintatioii or 

■earch of the private ships of another, exeept when, and to 

the extent in which, it has heen conceded bj the natioa to 

which the private ship belongs. 

1575. Purpose. — The only purposes for which search is 
justified, as between a beUigerent and a neutral, are to 
ascertain the character of a vessel, whether pirate, enemj 
er neutral, and to ascertain whether, if neutral, she is bound 
to a blockaded port or carries contraband of war. 

Distinctions have been attempted between the right of 
visitation and search ; but it is vain to attempt to define 
the limitation between them, for, except to the extent be- 
fore mentioned, in the case of convoy, where visitation is 
admitted, the right of reasonable search must be admitted 
as a consequence. If the flag is fidse, the papers are pro- 
bably false, and if so, the cargo may be expected to be con- 
traband ; the falsity of the flag and of the papers may be 
capable of detection only by a more or less rigorous exami- 
nation of the cargo. But the admission of the right is con- 
ditional on its being exercised with care and moderation. 

1576. England claimed a right of search for a purpose dif- 
ferent from that of contraband ; a right to search for deserters 
from her service, and to impress her own seamen found in 
neutral merchantmen. This claim was resisted by the 
United States, and is destitute of foundation. It was an at- 
tempt to pursue fugitives from its own into a friendly do- 
minion, and to exercise a municipal authority within the 
province of another state. It was founded on the pretence 
of necessity ; a pretence which, if a justification, would jus- 
tify every crime. It is not probable that such a claim will 
be reasserted. 

* 

1577. The pirate is not entitled to use the flag of any 
nation ; he is at war with all, and when he is unmistakably 
known, he may not only be searched, but captured by any 
public ship, whatever flog he may have assumed. But in 



KEUTRAL9. 409 

^trictne^s, the sbip of one nation has no right to search thai 
bearing the flag of another, on suspicion of piracy. If the 
result of such a search is the ascertainment of the piratical 
character, the searcher has not committed any offence ; but 
should the searched vessel prove innocent, and belong to a 
different nation, not only is compensation due to those in- 
terested in her and her cargo for any loss, inconvenience, or 
delay, but apology and reparation are also due to her sove- 
reign, who should the more or less leniently regard the 
act according to the reasonableness of the suspicion that 
the ship was piratical, or if not, that she belonged to the 
nation whose vessel made the search. 

1578. The right of search is a great concession to another 
state. America most properly refused to permit it in time 
of peace, on account of the total inadequacy, as well as un- 
certainty, of the compensation in cases of mistake. 

1579. It is a concession only to belligerents, a conces- 
sion to war. It springs out of the congress and conflict of 
rights. The neutral merchants have a right to traverse the 
sea, and to carry their commerce to every friendly port, to 
all the ports of those who are enemies of each other, and 
to sell their merchandise of every kind and description^ 
from a silk shawl to a ship armed and provisioned ; the bel- 
ligerent has a, right to intercept contraband, and to prevent 
the interruption of his maritime siege, and, as incidental 
to those rights, the right of visitation and search. But this 
power is conceded to the belligerent only on condition that 
if by mistake he capture innocent vessels, he make full 
compensation and amends. English prize courts recognized 
the concession, but the condition was rarely observed. 

1580. Whebe. — A belligerent may search the neutral in 
any part of the open sea, or in the belligerent's own national 
waters, or in those of her allies, or in the national waters of 
his enemy and his allies. . But a belligerent cannot search 
any vessel, enemy or neutral, in the national waters of a 
neutral state. 
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1581. CoNDCCT. — Search, though a belligerent, is nofc m 
hostile right ; it is to be exercised upon a ship which ap- 
pears to be a friend, and when she is found to be nentral, 
upon the subject of a friendly state, although suspicion ma j 
arise as to the cargo she bears. If that contain militarj 
stores the penalty \b measured, and the punishment is not 
to be unnecessarily increased. While it was deemed a right 
to seize the goods of an enemy in the neutral ship, the 
captor was under a peculiar duty to alleviate, by all pos- 
sible means, the loss and incouTenience which the owner 
or master at peace with him might sustain from the deten- 
tion of his unoffending vessel, for the purpose of taking out 
the cargo of his friend. Search must be conducted as an act I 
of amity, in such a manner that if he detect no offence, the 
officer who has instituted it may feel that he and those 
on whom it has been inflicted part as friends. 

1582. The cruiser's signal requiring submission to search 
should be as inoffensive as practicable, — the exhibition of 
her own national flag, and firing a gun at first without shot; 
there should be the least possible show of hostility. The 
vessel which institutes the search should, when convenient, 
remain a mile distant, and send an officer with an ordinary 
boat's crew. Whatever force is necessary, but no more, 
may be employed in the exercise of the duty. The officer 
who conducts it, so long ss he acts in a lawful manner, is 
not responsible for damage which may occur to the ship or 
crew by her resistance. 

1583. On the other hand, the neutral is bound to observe 
the like courtesy and friendly conduct towards the ships of 
war and of commerce of each belligerent, whatever sympathj 
he may entertain for the one, or whatever towards the other 
may be his sentiments of distrust or dislike. He must ex- 
hibit towards each all acts of friendship, and submit com- 
placently to such inconveniences, however distressing, as 
are indispensable to the rights and conditions of war, and, 
as one of them, to the due exercise of the right of search. 

1584. On the signal from the belligerent, the neutral 
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yessel should exhibit her own national flag, unless already 
displayed, and should lie-to if required by the cannon. 

1585. Such is the ordinary conduct when the cruiser falls 
in with a vessel on the sea, or when one under no personal 
suspicion issues from even a suspected port ; but rumour, 
and ofben distinct information, attaches such suspicion to a 
ship starting forth like a courser on the race, that little 
time is afforded for the interchange of signals, or the cere- 
monial to which we have referred. 

1586. Plight. — A ship is not bound to put herself in the 
way of, or without necessity to submit to the inconvenience of 
search, seizure, detention, prize-court expenses, loss of voy- 
age, and other injuries, to gratify the suspicion of persons 
whose interest it is to suspect, whose right rests in its exe- 
cution and the power of interception. 

1587. Consequently, a ship is justified in escaping by 
flight and skill in navigation ; she is entitled to pursue her 
course as speedily, and with as little inconvenience as she 
can, and to avoid alike cruisers, privateers, pirates, and the 
storms, rocks, and shoals, and other perils of the sea. She 
is exercising her right in flying with her cargo of shells and 
mortars as well as with her cargo of cinnamon and silks. 
The cruiser is exercising her right in the pursuit. Neither 
owes allegiance or duty to the other. The chase may seek 
the sanctuary of her own or any neutral shore ; so also may 
^he seek the asylum of the belligerent port, and the shelter 
and protection of the land batteries of the adversary of her 
pursuer. 

1588. By parity of reason, she is entitled to fly to the 
floating batteries, the ships of war of either belligerent, to 
seek protection from the visitation which the pursuer desires 
to inflict. 

1589. On the same principle, she may fly to the asylum 
afforded by the armed convoy of another neutral Power ; al- 
though it is the duty of the commander of the convoy, except 
under convention, to refuse protection to the ships of any 
nation except his own. 
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1590. Flight imrolTes no penaltj ; but prize eourts lunre 
riolated thu law, and condeouied TctaeU for wykiiig tlie 
pfoleetioD of the hoitile ships. 

1591. Flight howerer inrolres aooie degree of ra^icioa 
that the cargo will not bear inspection, and, though not sof- 
fieient c^ itself, maj giro soch a colonr to other circnmatan- 
cea as to warrant detention for a more rigcvooa examination 
tiian can be prosecuted on the sea. 

1502. It is said that the English prize courts were indined 
to hold the attempt of a neutral to withdraw from search, 
simplj by flight or erasion, sufficient to warrant their con- 
demning her as prize. (3 PhiL 440, 44L) That ia, thej will 
rob a man of his property because he runs awaj. 

1593. The belligerent has small right to complain of the 
trouble occasioned by the attempt to prevent flight <Nr em- 
sion; it is trivial indeed, when compared with the injuiy 
which the exercise of his process inflicts on the commerce 
of the neutral. 

SsoTiON 9. DxTS9Ti09, Abssbt, avd Gaptubs. 

1594. These are consequences of the right of visitation 
and search. We hare said that the visit is to ascertain 
whether the vessel is hostile, is freighted with contraband, 
or meditating the breach of blockade. 

1595. The first proceeding is visitation, — ^that is,inqniTy of 
the officers of the vessel ; if that is satisfactory she may pro- 
ceed, but if not, the visitation extends to inspection of papers, 
which may remove all suspicion ; if so, she must be allowed to 
proceed. But if the inquiry still leave suspicion, she is to 
be detained ibr the institution of such search as can be con- 
veniently pursued on the sea under the circumstances of 
the ships. Suspicion may be satisfied, and the vessel enti- 
tled to continue her voyage. It ia the duty of the searcher 
to give a certificate of the result of his visit and examination, 
to obviate as much as possible the inconvenience of further 
molestation. Of course, new grounds of suspicion maj 
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arise on another visit bj the same or a different man-of-war. 
It is also the duty of the visiting commander to record on a 
principal paper notice of the blockade of any port which the 
neutral may be likely to approach, 

1596. If reasonable suspicion remain after such search as 
the circumstances will permit, the ship is to be arrested and 
sent into the most convenient port of the belligerent for fur- 
ther examination before the officers appointed to conduct 
the preliminary inquiry, there to be subjected to further ex- 
amination of her papers, her master, officers, and crew, and 
the cargo which she contains. Unless reasonable ground for 
suspicion remains, she must be discharged with a proper 
certificate of the investigation, and with reasonable com- 
pensation for the delay, inconvenience, and damage to which 
she has, without any fault of her own, been exposed. 

1597. If reasonable ground of suspicion remain, she is to 
be brought under the jurisdiction of the prize court for fuiv 
ther examination, and if found guilty to be condemned. The 
owners of the ship, and the owners of the cargo, are there 
entitled to appear to maintain their right to their property, 
and to resist the captor*s claim. The ship as well as her 
cargo is to be deemed innocent until guilt is proved. Unless 
that is proved, she must be released from her arrest with 
full iudemnity for the dqlay, inconvenience, damage, costs, 
and expenses to which, except by her own improper conduct, 
she has been exposed. If she is guilty, she and her cargo 
are wholly, or partially, according to the guilt of which they 
are convicted, to be condemned. 

1598. Condemnation converts detention into capture fix)m 
the moment when she was detained ; until condemnation, al- 
though she is popularly said to have been captured, she is 
under arrest. When we come to treat of recapture, we shall 
have to make some further observations on this intermediate 
state. 

1599. This is the law of nations ; we shall have to consider 
4;o some extent how &r it has been violated, how far it has 
been observed. 
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1600. We will, for want of bettor designations, use the 
words cruiser to designate the belligerent vessel which exer- 
cises the right of visitation, and merchantman to describe 
the vessel which is to be honoured with the visit, and cap- 
tive to describe her when taken into custody, and captor to 
distinguish the cruiser which has taken her under his care. 

1601. The attempt of the merchantman to escape, by false 
flag or by flight, warrants increased suspicion, and, as a con- 
sequence, pursuit. The production of ambiguous papers 
warrants further examination, the destruction of papers or 
the production of false papers increases the suspicion, the 
combination of these circumstances renders suspicion more 
intense. The vicinity of the ship to the port of a belligerent 
creates suspicion when the port is under blockade. These 
and other circumstances, especially information which the 
cruiser may have previously received, warrant detention and 
a more or less vigilant search. But they do not warrant ar- 
rest without further search or inquiry. The information 
may itself be false, the fictitious papers may be for purposes 
unconnected with the belligerent, the vicinity to the port 
may be in her route to a legitimate destination, or she may 
have been driven out of her course by stress of weather, or 
for necessary supplies. 

1602. Though her cargo contain military stores, however 
formidable, the merchantman is entitled to proceed, what- 
ever may be the information which the cruiser has previously 
obtained, unless he can find in her a warrant for justifiable 
suspicion ; her flight and other circumstances already men- 
tioned may intensify the causes of suspicion. False papers 
may, from their nature, unless their fabrication is reasonably 
explained, warrant the suspicion that the contraband is des- 
tined to the belligerent, and if the grounds of suspicion are 
strong, warrant her arrest. 

1603. The law of nations does not require the merchant- 
man to go unarmed ; she may arm herself for defence against 
pirates with cannon and all the implements of war. An ex- 
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cessiye armament, especially if her build is of a martial cha- 
racter, maj warrant the suspicion that she constitutes con- 
traband, and, with other circumstances, that she is proceeding 
to the market for ships of war. Biit a moderate armament 
of itself warrants no such suspicion, and, to justify her ar- 
rest in the character of contraband, the other grounds of 
suspicion must be exceedingly strong. 

1604. Although the cargo is innocent, and the more so if 
it include munitions of war, her flight and similar acts, and 
especially false papers, warrant grave suspicion when she is 
approaching a blockaded port. If she loiter in that neigh- 
bourhood, if she hover about the offing, unless baffled or de- 
tained by the weather, the suspicion justly grows more in- 
tense that she contemplates breaking the blockade. Such 
circumstances warrant arrest. 

1G05. The prize court has held that the very fact of a ship 
coming out of a blockaded port with a cargo is probable 
cause of detention, unless the captors were satisfied that she 
was entitled to leave the port. (Otto.) The right of detention 
must depend, not on the captor being satisfied, but on whether 
the information which the master affords as to the time 
and circumstances of the loading, is such as ought to satisfy 
the captor that she is a privileged ship. 

1606. It may sometimes occur that, although the grounds 
on which the captor suspected the ship or cargo would not 
have justified the detention, subsequent circumstances or 
even statements on the part of the master afford him, in 
'* the indulgent consideration '* of the prize court, an excuse, 
such as material variations between the ship's papers and the 
depositions on the preliminary examination. Leucade. 

1607. The sailing under hostile colours, though assumed 
some time previously, and during a war between her alleged 
country and another, has been held sufficient to justify de- 
tention. Caroline. 

1608. It has been held that detention is not justified 
simply by a vessel's real being different from her ostensible 
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nor bj ber Muling wide of ber ostenaiUe dcgti< 
naikm, nor by ber bATing deoeiTed tbe costom boose or 
otber national autborities, nor by ber baving no log, nor bj 
unimportant defects in ber papers, nor by sHgbt rariations 
birtween ber papers and tbe depositions. Leucade. 

1609. A Tessel may be detained a second time for tiie 
same offence, if the release was not authorized by the decree 
or order of the court, or for a subsequent offence after a 
decree for restitution on a prerious aUeged offence; but 
captors renturing on such a detention incur a yeiy great 
risk of liability for costs and damages. Odessa. 

1610. When there is sufficient cause for detaining the 
cargo there is sufficient for detaining the ship, and when 
there is sufficient for detaining the ship there is sufficient 
for detaining the cargo, unless either can be relieved by ary 
rangement. The captors may, and, if convenient, they 
should, take the vessel to tbe port of destination and deliver 
the innocent cargo. If they do so, they become entitled to 
the freight. Caroline. Fortuna. 

1611. Besistakce. — We have already observed that tbe 
rights of the belligerent do not compel the merchantman 
to sail unarmed. But she must not employ, or even threaten 
to employ, her armament to resist visitation or search. Were 
she permitted so to use her force, merchantmen, by congre- 
gating in fleets, might defy the cruisers of the belligerentsi 
and, as in former times on the coasts of Africa and both tbe 
Indies, carry on an extensive warfare on their own account 
against nations with which their country is at peace. When 
the right of search is admitted by her sovei^eign, the mer- 
chantman must submit complacently, unless she can escape 
by flight. 

1612. The prize court condemns the ship for resistance to 
search as for a distinct offence, irrespective of ber character 
in othei: respects and of the cargo she bears. It condemns 
also the portions of the cargo which belong to the owner of 
the ship. It does not regard mere words or remonstranoo 
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as resistance, without a display and a serious indication of 
the intention to exert force ; but when such intention is ma- 
nifested, it condemns for resistance although no conflict 
occurs. But it requires that the merchant be informed 
by competent authority, fully and satisfactorily, that the 
cruiser is entitled to search ; that is, not only that she is a 
ship of war, but that her country is actually engaged in a 
war. (Maria.) To this extent the prize court acts within the 
just limits of the law. 

1613. But the prize court has proceeded far beyond these 
limits in violation of neutral rights. 

1614. CoNSTRUOTiVB Eesistakce. — The prize court has 
imputed to merchantmen sailing under the convoy of the 
royal ship of their nation the resistance, even the meditated 
resistance, of the guardian of their fleet. In doing so it vio- 
lated the law of nations ; for, inasmuch as the merchants 
acted under the authority of their sovereign, the responsi- 
bility rested with him. The merchants were not responsible, 
whether the convoy was or not justifiable. Moreover, the 
prize court usurped the functions of the state. By appointing 
the convoy, its sovereign may or may not have afforded cause 
of war. The determination of that question rests, not with 
the prize court, but with the prince; and until war has been 
commenced, the prize court by interposing violates alike the 
international and the municipal law. If a neutral merchant- 
man fly to the protection of the convoy of another neutral 
power, she is alike exempt from the jurisdiction of the prize 
coTirt ; the appeal must be by the belligerent government to 
the sovereign of the convoying ship. 

1615. The neutral merchant is entitled to visit and run 
to the fortified ports, and to take refuge under the range of 
the batteries of his belligerent friend ; he is equally entitled 
to sail with that belligerent's merchant vessels or men-of- 
war. He is entitled to embark his wares and merchandise 
on board the one or the other, and the belligerent convey- 
ing them is entitled to exercise all his power of resistance 

2 B 
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against his adyersarj, not the less because neutrals are iti^ 
his company or neutral persons are on board his ship. The 
neutral encounters the accidents of the collision whWh may 
occur ; but the lawful resistance of the hostile war ships or 
merchantmen is not to be imputed to him. By construing 
such association with the enemy into resistance, prise courts 
have in some cases transgressed, and in others contemplated 
transgression, of the law. Sampson. Kereide. Atalanta. 
Catherina. Fanny. 

1616. If the neutral yessel take part in the battle, she 
violates the law of nations ; if the neutral embark himself 
with his cargo in a belligerent man-of-war, he is a party to 
the conflict, for it is difficult to distinguish him from the 
fighting crew. The neutral vessel or owner of the cargo are 
guilty of actual, not constructive, resistance to the captor's 
right. 

1617. Iw THE OiTEKOE. — Capture can only be effected 
while the ship is engaged in the offence. The hostile ship 
is in her nature, except when sailiDg under licence, engaged 
in the offence. The ship freighted with contraband is en- 
gaged in the offence from the beginning to the end of her 
voyage ; but the only right of the belligerent is interception ;. 
he has no right to punish, for although termed guilty, she is. 
not really guilty of any moral or international crime. The 
word offence, though conveniently applied, is used only in a 
peculiar sense. As soon as her voyage is ended and the 
contraband portion of her cargo deposited, there is an end. 
of her offence, and with that the right of capture is gone.' 
The ship, destined to a port under blockade, becomes an of- 
fender from the moment when, after notice of an actual 
blockade, she proceeds with the unqualified intention of 
entering the blockaded port ; but the offence ceases at the 
moment when the blockade ceases, at the moment when she 
assumes a lawful destination, at the moment when she has 
effectually broken through the blockade and finished her* 
voyage. Though ships of the blockading squadron are in 
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hot pursuit, the moment the blockade is raised or abandoned 
they must cease to pursue. If so many pursue her as to 
leave the port free from danger, the blockade is determined, 
and the right of capture is extinguished by the very act of 
pursuit. The right of capture is a belligerent right ; all 
offence terminates, and the right of capture ceases, at the 
moment when the clock strikes the hour of peace, at the 
moment when either ship floats into the waters of a neutral, 
realm. However nearly the conquest may be achieved, it is 
a crime to make, or continue the attack or pursuit in the 
time, or in the region, of peace. Betsy, Welvert, Lisette. 
Ionia4 

1618. But the prize coiirt has, in favour of captors, in- 
vented constructive continuations of the offending voyage. 
It has condemned a ship returning with an innocent cargo, 
because it had been purchased with the proceeds of a con- 
traband freight. Bosalie. Nancy. 

1619. An American vessel had sailed from her home to 
Bussia; war broke out with England;. she traded between 
England and another country on her way back, and was 
afterwards captured by an American vessel before she. 
reached her home. It was held that she was captured in. 
the continuation of her guilty voyage. The question of 
identity of voyage is perhaps immaterial in such a case, for 
her trading with the enemy was a violation of her municipal 
law, punishable at any time, and not an act which merely 
gave the right of interception and capture in the offence. 
Joseph. 

1620. Whebe. — The right of capture may be exercised 
within the waters of the belligerent or any of his allies, or 
on the open sea. We have already shown that it cannot be 
exercised within neutral waters, or even beyond those limits, 
by the boats or tender of a ship which lies within the pre-* 
sidial frontier of a neutral state. 

1621. By Whom. — Capture can only be lawfully made 
by commissioned ships of war, the public ships of the state^^ 

2e2 
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far wlKMe cfcgTi snd ervws the funoor of the aovnre^ i» 
fc^pmcible; eieepi that an enemT-aien^kuitiDazi sttickcd 
it entitled to capture her twilint in wif^efisnce. 

1IB22. A f hip destined to a bloekaded port, in Tioiatkn of 
the law of bloekade, mar be captmed on her Toja^ br the 
blodcadinj^ iquadroii or anj cmiaer she mar enconnto' ob 
the tea doring the continiianee of her ofiensTe ror^e ind 
of the bloekade ; bat a ship breaking ont of a biociaided port 
eu be captured onlj bj a ihip of the Uoefcadinj? aqnadron, 
or connected with it in maintaining the blockade; after 
•be has escaped their porsoit, she maj not be challenged bj 
the eruisers, the has completed her offesice and acquired a 
right to be free. 

1623. JoiVT. — It is not nece ssar y to saj much on joint 
c a pt ur e, as it relates more to the difision of the ^poO than 
to the nght or enjojment of trarersing the sea. But it maj 
be repeated that a ship, her tender, and boats, are as one, 
and participate as joint captors. (Carl.) The ships of a bel- 
ligerent in sight of an enemy are presumed to be intent on 
assisting to capture her, in the absence of inconsistent indi- 
cations ; all which join in pursuit are joint captors. But to 
constitute thb joint interest, each ship which claims parti- 
cipation must, at the time of surrender, be in a position to 
see the prize, and the prize must be in a position to see 
ererj ship which claims to participate. Tlie rule which 
prerails in war is adopted in the English courts in distri- 
buting the profits resulting from yessels captured in the 
transport of slaves. Brazil. Bebekah. Melane. Sociedade.. 

1024. CoMFLSTS. — In one sense capture is not complete 
unto its lawfulness has been ascertained by the adjudication 
of the prize court. A judgment of condemnation gives the 
detention that effect from the moment when the captive 
was detained ; but she is sometimes rescued before she. can 
be brought within the jurisdiction of the court, and with 
reference to rescue, recapture, and salvage, a question some- 
times arises as to whether the capture was physically, though 
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in law conditionally, complete. After it is complete, it is 
still only of a custodial character. The owner has been 
only dispossessed of his property, he has not been divested 
of it until condemnation. On final sentence of condemna- 
tion, the capture is perfect, and the title of the captor, or of 
him who claims under him, except against recapture or 
rescue, is indefeasible. 

1625. Surrender may be indicated in various modes, as 
by lowering her sails to indicate relinquishment of the in- 
tention of flight, hoisting a white flag, or striking that which 
she had previously borne. At the moment when a vessel 
surrenders unconditionally to her pursuer or assailant, her 
capture is complete, although no men are put on board to 
maintain the conquest, unless the entire dominion of the 
prize is intercepted by renewal of the conflict, by escape, 
rescue, or flight. Escape requires no explanation : the 
ship is mistress of herself again ; but rescue, as distinguished 
from recapture, is in different nations differently understood. 
So long as retention of the surrendered vessel is rendered 
uncertain by conflict with other ships of her nation, by the 
menacing approach of such ships, far more by their pursuit, 
she cannot be considered a prize ; but as soon as she has 
been held in unmolested possession for twenty-four hours, 
or brought within the port, or under the effectual protec- 
tion of the land batteries of the victor or of any of his allies, 
she is completely captured, the captor's property subject to 
the question whether she is lawful prize. Whea. 432, 
436, 454. Abb. 590. Fensamento. Edward. 

1626. Effect. — War is between the hostile states ; and 
all captures effected by the subjects of either, whether by 
public or private ships, belong to the state. The effect of 
capture is to vest the property instantly in the sovereign, or 
as of his right in his grantees. 

1627. The only title of the captor is under and to the ex- 
tent of his sovereign's grant. Such grant is made by most 
states to those by whose efforts the conquest is achieved* 
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subject to yariouB conditions, — generaUj to the right of the 
soYereign to restore if he think fit, at least at anj time be- 
fore a final sentence of condemnation, although that sen- 
tence is only intercepted bj an appeal. Alexander y. Duke 
of Wellington. 

- 1628. This conditional right of the grantees accrues simul- 
taneouslj with the right of the state. As the right of the 
■^captors maj fail or be forfeited bj non-compliance with the 
conditions on which it depends, or bj their misconduct, the 
right of the soyereign in the first case remains unaffected, 
or, in the second case, is restored. Home y. Camden. Duck- 
w^orth V. Tucker. 

1629. Such grant, to the full extent of the prizes, was first 
rmade in England by 6 Anne, c. 14. The last English Act 
,on the subject is 17 Yict. c. 18, an Act limited in duration to 
the then existing war ; by this Act (sec. 5) the benefit of 
prizes was granted to the captors by and according to the 
.royal proclamation on the breaking out of the war with 
Bussia, in 1854. It was enacted that the officers and crews 
■of the Queen's ships of war, which included hired armed 
.ships in her service, should have the whole right and interest 
,in the proceeds of all goods and ships taken during the con- 
tinuance of the hostilities, after adjudication as lawful prize, 
to be divided in the proportion and manner stated in the 
proclamation, or as the Queen should by a new proclama- 
tion direct. 

1630. The same Act (sec. 6) gave the officers and crews of 
ships of war, after final condemnation, in the same manner 
or proportion, the sole right and interest in the proceeds 
of any captured arms, ammunition, stores of war, goods, or 
treasure, belonging to the state or to any public company of 
the enemy, upon land ; and of any ships and goods laden 
therein in any creek, haven, or road defended by a fortress, or 
in any way belonging to the enemies, and empowered the Ad- 
miralty to proceed therein as in other questions of prize. 

« 1631. The seventh section made provision for the distri- 
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bution of prize-money in conjoint expeditions of the marine 
and land forces. 

' 1632. It (sec. 5) directed that, when a prize was taken bj 
the Queen's ships acting in conjunction with the ships of 
an ally, the Admiralty on adjudication should apportion to 
such ally a share of the proceeds proportionate to the num- 
ber of officers and men present and employed by the ally, 
compared with the number of the Queen's officers and men, 
without reference to their respective ranks, such share to be 
transmitted to the persons authorized by the ally to receive 
it ; and (by sec. 6) it gave similar directions as to captures 
on land and in creeks, rivers, havens, and roads of the 
enemy. 

' 1633. The same Act (sec. 11) gave the officers and crew 
of a ship of war present at the taking, sinking, burning, 
or otherwise destroying of any vessel of war, or privateer 
belonging to the enemy, a bounty of £5, in respect of every 
person who was alive on board the enemy's ship at the be- 
ginning of the attack or engagement. It directed (sec. 12) 
that the distribution of bounty, salvage, or recapture and 
share of prize-money, awarded by the court of an ally, should 
be according to the distribution of other prize-money. 

1634. It (sec. 13) declared that vessels and goods cap- 
tured by private vessels hired by or in the service of the Com- 
missioners of Customs or Inland Eevenue, should belong to 
the Queen in her office of Admiralty, and be applied as she 
should, after adjudication, by sign manual direct. 

1635. It (sec. 41) declared that if the commander of a 
ship of war took any ship or goods by collusion or conni- 
vance with the enemy, and the vessel or goods were adjudged 
good prize, the prize should belong to the Crown, and that 
the captor should be liable, in the Admiralty, to a penalty 
not exceeding £1000, — one moiety to the Crown, and the 
other moiety to the party suing. 

1636. Captob's Conduct to Petzb. — It is the duty of the 
captor to abstain from all unnecessary harshness towards the 
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master and crew, even though the ship be an undoubtea 
enemy, or manifestly full of munitions of war. It is obvi- 
ous that different degrees of rigour and precaution may be 
necessary, according to the character of the prize and of its 
crew ; but the reasonable limits of restraint and control are 
not to be exceeded. 

1637. Should the ship and cargo be ultimately condemned, 
any injury to them would fall upon the captors; but they 
are not entitled to anticipate a decision in their favour : they 
are officers to arrest her, not to treat her as confiscated un- 
til she has been condemned. 

1638. In the event of acquittal, they are responsible in 
damage for all injury which has been occasioned by their 
negligence, and far more so for injury occasioned by their 
misconduct. 

1639. They have no right to burn or destroy the prize, un- 
less she is manifestly an enemy, and unless also it is necessary 
for the safety of themselves or their fellow-subjects. They 
are responsible for every act of wanton destruction or in- 
jury, especially to a neutral. They may not destroy a neu- 
tral on the plea of its being for the benefit of their own 
sovereign. Blockading ships which fire upon vessels at- 
tempting to break the blockade for the purpose of destroy- 
ing, instead of endeavouring to capture them, are guilty of 
an atrocious violation of international law, of piracy, at 
least if any of the crew are killed. 

1640. According to the English law, if the captors violate 
any of the Queen's instructions relating to prizes, or if they 
are guilty of any offence against the law of nations in rela- 
tion to any vessel or goods captured as prize, or the persons 
taken on board her, the prize on condemnation belongs to 
the Crown. 17 Vict. c. 18, s. 46. 

1641. And any person belonging to a ship of war who 
breaks bulk on board of any prize, with a view to embezzle 
any money, jewels, plate, goods, merchandise, tackle, furni- 
ture or apparel belonging to her, is liable, in the Admiralty 
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at the suit of the Crown, to forfeit to the Queen his whole 
share in the prize, and treble the value of such money or 
other articles, unless the judge shall consider the circum- 
stances of the case such as to have rendered the appropria- 
tion necessary. 17 Vict. c. 18, s. 46. 

1642. The captors are moreover bound to render their 
prize every assistance in their power consistently with their 
own safety. While in their custody she is under their pro- 
tection. 

1643. They are furthermore bound not to be dilatory in 
instituting the proper examination. They must take her 
with all reasonable expedition to the nearest convenient port, 
at which there is an officer for preliminary examination, 
within the jurisdiction of their own country or of an ally. 
If the vessel belong to the nation of an ally, she must be 
taken into a port belonging to the ally. If the captors neg- 
lect this duty, the claimant may compel performance by ap- 
plying to the prize court for restitution. 

1644. The English government in the last war directed 
that the prize should be brought into the most convenient 
port, with three or four of the principal persons on board 
for examination ; that the documents found on board should 
be delivered to the judge, or appointed officer, on oath of a 
person who saw them there, that they had not been altered, 
and directed that the vessel, with all her goods, should be de- 
livered into the custodv of the officer of the court, or where 
there is none, to the officer of the customs, or navigation 
laws, for safe custody, till final judgment and order of the 
court. And it directed that the crew of hostile ships should 
be taken to a port where there was a dep6t for prisoners of 
war, except that all women, children, and others, not military 
or naval, should be permitted to land. Polka. 

1645. It was said in the case of the Leucade, that it may 
be justifiable, or even praiseworthy, in the captors to destroy 
an enemy's vessel ? The bringing of her to adjudication is 
not called for by any respect for the right of the enemy-pro- 
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prietor, but that it is the first duty of tbe captor to bring ui 
a neutral ; that from the performance of this duty be can be 
exonerated only by showing that he was a bon& fide posses- 
sor, and that it was impossible for him to discharge it ; that y 
no excuse for him as to inconvenience or di£5cnlty can be 
admitted as between captors and claimants ; that the loss of 
the ship alone is no answer ; that the captor must show a 
valid cause for the detention as well as the loss. It was 
further said that if the ship be destroyed for reasons of 
policy alone, as to maintain a blockade or otherwise, the 
claimant is entitled to costs and damiages. The general rule 
is, if a ship under neutral colours be not brought to a com- 
.petent court for adjudication, the claimants are, as against 
the captor, entitled to costs and damages. Indeed, if a cap- 
tor doubt his power to bring a neutral vessel to adjudication, 
it is his duty, under ordinary circumstances, to release her. 

1646. Although the property in the prize vests instan- 
taneously in the captors, subject to such conditions as may 
afiect the grant, there is a fact to be ascertained before their 
right of property is absolute, — that is, that she was lawfully 
captured. This can be ascertained alone by the sentence of 
condemnation. 

1647. As each nation claims to herself and for her warriors 
the right, and the property in the subject, of capture, she 
<*oncedes the like right and property to every belligerent, 
whether she is or not a party to the war, and will not, except 
under extraordinary circumstances, permit the sentence of 
a foreign prize court to be questioned ; so that the complete- 
ness of title by condemnation is recognized by the hostile 
nation, and by neutrals as well as by the court of the captor. 
The adjudication becomes the international title-deed of the 
vessel. 

1648. If the vessel is acquitted or released, the title of 
her owner remains unaffected, except to the extent of the 
taxation inflicted by the prize court. 

1649. Consequently after arrest, until condemnation, the 
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ship remains the property of her owner (whom it may be 
convenient to designate the dispossessed owner), subject to 
the conditional title of the captor, with such qualifications as 
the law of his sovereign has imposed upon it. The captor 
may therefore, subject to such qualifications, relinquish his 
title and release the neutral vessel to such owner. Vessels 
detained on suspicion of an intention to break a blockade 
are sometimes released on the master's security and engage- 
ment to alter his destination to a neutral port. Hudson v. 
Gustier. Diligentia. 

1650. The military character and duty of the captor pro- 
hibit his so releasing a neutral as to permit her to enter a 
blockaded port, or to convey contraband in such a manner 
<as to become available for the enemy. 

1661. The captors have no authority to release a hos- 
tile ship of war, and, in the present state of opinion, 
-would probably be considered unauthorized to release a 
merchantman belonging to the enemy. 

1652. If the captor's sovereign release the captured mer- 
chantman after condemnation, or if the appellate court re- 
verse the sentence of condemnation, she belongs to her dis- 
possessed owner. Charlotte. 

1653. The captors are however not unfrequently compelled 
•to abandon their prize, from apprehension of the attack of 
ihe enemy, from the deficiency of their own crews or the 
exigencies of their situation, or from the state of the sea or 
the weather, from the impracticability of taking her to their 
own or a friendly port. Under such circumstances, as we 
have already seen, they may be justified, as it may be 
their duty, to destroy a ship undoubtedly belonging to the 
enemy, especially a ship of war; but they must be able 
to prove clearly that she was an enemy-ship, for a neu- 
tral they may not destroy. They may be justified under 
circumstances in taking on board their own ship or cast- 
ing into the sea, or destroying the contraband cargo, but 
at the serious hazard of failing to prove by irrefragable evi- 
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dence thst the cargo was contrabaud, and the neeeasitf off 
destrojing it. Thej most not osorp the proTince of the 
judge. 

165i. It has been held in America, that a commander 
who cannot spare men from his crew to man a prise, or is 
forbidden bj his coantrj to do so, maj sell or dispose of her, 
and afterwards proceed to adjudication in his own county. 
(Jecker T. Montgomery.) This is a dangerous decision ; the 
captor is too deeplj interested to be an impartiid judge, 
and maj, bj such a proceeding, deprire the owner of his best 
evidence of the Teflsel's neutral character and innocence. 

1655. If the captor sell or give his prize to a neutral, his 
title is dJTested, and she belongs again to her dispossessed 
owner, subject to payment of civil salvage to the purchaser, 
and if he bought her for the owner, to the amount, if anj, 
which he paid (Adventure), if she was liable to confiscation. 

1656. The title to a merchantman abandoned bj her cap- 
tor depends upon various circumstances. If not condemned 
or liable to condemnation, she belongs to her dispossessed 
owner, subject to civil salvage if she has been rescued from 
abandonment or danger. 

1657. If she has been condemned or is liable to condem- 
nation, and she is voluntarily abandoned and is captured a 
second time by an enemy, she belongs to him (Lord Nelson. 
Diligentia) ; if she is taken into the possession of a neutral, 
she belongs to the captor, subject to civil salvage (Mary) ; if 
she is taken into the possession of a ship of her own nation, 
she belongs, subject to civil salvage, to her dispossessed 
owner. (John.) If, being abandoned by her captor through 
apprehension of the enemy, she is taken by another ship of 
the first captor's nation, she belongs to the original captor 
(Mary), subject to payment of civil salvas^e to the second 
captor, unless his fault contributed to her abandonment. 

1658. Captors, recaptors. and salvors have a right of pos- 
Hesnion against all persons, except the court and the officers 
appointed to take the vessels or property into their charge. 
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Other Government officers, whether military or civil, have 
no right to take either prize or property from captors or 
salvors. Blendenhall. 

1659. Eansosc gave a far greater privilege to a ship re- 
linquished by her captors than simple release ; it trans- 
ferred to the owner the right of the captor. 

In the romantic times of chivalry and private maritime ad- 
venture, the feudal chieftain and the captain of the gallant 
vessel claimed his prisoner and his prize by an unquestion- 
able right, and recognized no paramount title. A splendid 
prize, indeed, was the lord of an industrious region ; his ran- 
som was measured by all his own resources, and all that 
could be extorted or obtained by taxation and borrowing, 
and by sale of possessions and privileges, from his vassals. 

1660. Eansom was a contract founded on the assumed 
property of the captor in the captive, and a transfer of that 
right for a stipulated consideration. The countrymen and 
allies of the captor were bound to respect that contract, for 
his recompense depended on its fulfilment ; the contract was 
respected also by the country to which the captive belonged. 
It was generally effected by a document stipulating that 
for the agreed consideration usually secured by bills of 
exchange (ransom bills), and sometimes by leaving a hostage, 
the liberated vessel should be at liberty to continue her 
voyage to the port of her destination, or to sail to some 
neutral port, or return to her home within a limited 
period. 

1661. Every commission to capture was assumed to carry 
with it an authority to ransom, and to give a safe-conduct, 
which, during the prescribed voyage and the time limited, 
gave immunity from further molestation. And even if the 
ship loitered or deviated, her owners were not doubly liable, 
for if captured the ship was sold and her owner was released 
from the bills, which were paid out of her proceeds in dimi- 
nution of the profits of the second captor. 

1662. The ransom bill was not vacated by the death of 
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the hostage, nor by the wreck of the Teasel, unless total, nor 
hj injury from anj other peril of. the sea, unless it oc- 
casioned destruction ; not ewen when it contained a condi- 
tion SToiding it in case of wreck or loss ; otherwise, when 
the hill was for a large amount, the master might he tempted 
to incur an inferior danger for the purpose of evading his 
obligation. 

16G3. A ransom bill constituted part of the treasure of 
the vessel which had acquired it, so that if she were cap* 
tured by her enemy, it passed to him by right of conquest, 
eren though payable by his fellow-subject. 

1664. The ransom bill could not be recovered by the 
enemy who had obtained it until the war was at an end,, 
but in some nations it could be recovered by a neutral to; 
whom he had transferred it ; and if the bill was general, it 
would pass, like other bills of exchange, as a negotiable in- 
strument, the consideration for which was unknown. 

1665. Sansom of ships has been abolished in most coun- 
tries. In England, it is unlawful for any of the Queen's 
subjects to ransom, or enter into any contract or agreement 
for ransoming, any yessel or goods belonging to British sub- 
jects captured by the enemy ; and any such agreement or 
contract and all securities are void, and the person ransom- 
ing such goods or vessel is liable in the Court of Admiralty 
to a penalty of £500, unless it appear that the circum- 
stances were such as to justify the ransoming ; and any comr 
mander of a British ship of war who agrees to ransom a 
vessel or goods taken as prize, and in pursuance of such 
agreement or otherwise, by collusion, quitting, setting at 
liberty, restoring, or discharging such vessel or goods, ia 
liable to be sued in the Admiralty, and to such fine as that 
Court shall adjudge, unless it appear that the circumstances 
justified the ransom. (17 Vict. c. 18, ss. 42-44.) Eansom is 
said to be still accordant with the law of America* Whea. 
530. 

. 1666. The right of ransom of enemy's goods in ueutral 
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ships has been virtually abolished by the declaration of 
Paris, which has. rendered such property free from capture. 

1667. The right of ransoming contraband of war could 
never properly exist; to permit it would be to authorize 
military officers to sell their country ; that is, to sell arms 
and munitions of war to the enemy, or at least to deprive 
their country of military instruments and stores which it 
might find useful. 

1668. The same argument would have applied to the au- 
thority which warranted the ransoming of hostile ships. 

1669. It should be observed that the statute 17 Vict.- 
c. 18, s. 43, says, taken as prize, without confining itself to 
hostile vessels. 

1670. Besgue and Eecaftube. — Bescue is the extrica- 
tion from a danger, and, with reference to the question of 
prize, is the recovery of the ship for her owner. The retak- 
ing of a ship is rescue until the title of the dispossessed 
owner is extinguished ; the retaking of her afterwards is re- 
capture. Bescue restores the ship to her dispossessed 
owners on payment of military, and sometimes also civil, 
salvage to the rescuers. Becapture vests the property of the- 
vessel in those who retook her from the foe. 

1671. The notion of captors was very simple. B. had cap- 
tured A.'s vessel; it therefore became the property of B., and 
A. had no more to do with it. If C, whether the countryman 
or brother of A., or even the commander of a convoy from 
which the vessel had been wrested through his negligence, 
captured the vessel from B., he became entitled by the re- 
petition of the right of conquest, which had given the vessel 
to B.; he had taken the property of B., an enemy, acquired as 
effectually by conquest as by purchase. The antecedent 
title was immaterial, and therefore not the subject of in- 
quiry. 

" They there observe the ancient rule, 
Pursue the good old plan, 
That they shall take who have the power. 
And they shall keep who can." — Soott. 
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1672. The right of rescue can only be exercised by a bel- 
ligerent against a belligerent or a pirate. A belligerent 
may rescue from his enemy either his own ship, another ship 
of his own country, a ship of an ally, or the ship of a neutral, 
whether public or private, for it is his duty to assist himself, 
his countrymen, his allies, and his friends. (Helen.) The 
right cannot be exercised either by or against a neutral ; 
therefore a captured ship in the possession of a neutral can- 
not be rescued. If lawfiilly condemned, she is irreclaimable ; 
if not, she must be reclaimed by process of law or by diplo- 
matic intervention. 

1673. It is not lawful for even the captured neutral to 
attempt rescue either by her own crew or with the assist- 
ance of her mercantile companions. The attempt is equiva- 
lent to resistance, but it is punishable only when unsuccess- 
ful, unless, perhaps, death or personal injury has been oc- 
casioned in the conflict. 

1674. Under certain conditions, it is now agreed that the 
retaking or delivery of the vessel is to be regarded as rescue 
for the benefit of the owner, but in some nations the right 
of the dispossessed owner is less regarded than in others. 

1675. All agree that it is rescue if the extrication is ef- 
fected before the calamity is complete ; as if the vessel is 
delivered by the insurrection of her own crew, or by the in- 
tervention of a friendly vessel before she has unconditionally 
surrendered, or by reconquest, by her consorts or associates, 
before she has been completely captured. Whea. 454. Erank- 
lin. Belb. 

1676. A vessel, whether national or neutral, is rescued, 
not recaptured, if wrested from the belligerent by his adver- 
sary before the capture is complete. 

1677. A ship taken from a pirate is rescued, not recap- 
tured, for the piratical capture could not divest the owner'a 
right. (Whea. 437. 6 Geo. IV. c. 49. Hebe.) Some na- 
tions do not recognize this principle, but give the vessel to 
the captor. If no owner can be found, she belongs to the 
state, which may of course confer it on, the captor, 
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1678. As between captor, recaptor, and captor from the 
recaptor, the divesting effect of the recapture, and of the cap- 
ture from the recaptor, is the same. As between them the 
preceding title is extinguished, whether it be the right to the 
vessel as prize, or the right to salvage for her rescue. 4 Eob. 
2l7a, Astrea. 2 Valin sur TOrd. 267-269. 6 Traits des 
Prises, 1. Pothier de Propriety, 99. Wh. 464. 

1679. All agree that something more may be requisite to 
give title to recaptors, than that which may be sufficient to 
confer title on the original captors, when they can keep the 
prize ; but as to the circumstances necessary to eliminate 
entirely the title of the original owner, there is little accord 
among the nations. This want of agreement has led to con- 
fusion in the use of the word recapture. In a technical 
sense, its signification recedes before the rights of the dis- 
possessed owner to restoration of his vessel on salvage. 

1680. Physically, recapture is simply capture of a ship which 
had been previously completely captured ; consequently, its 
incidents and the circumstances essential to its becoming 
complete are the same. Abb. 691. Edward. Progress. 

1681. Legally, recapture is after the complete extinction 
of the title of the dispossessed owner, which occurs under 
different circumstances in different nations. 

1682. The English law revests the prize in the original 
owner, subject to salvage, if she is retaken at any time be- 
fore she has been equipped by the enemy as a ship of war. 
(Gage.) And it very properly authorizes the salvors to per- 
mit the vessel which they have retaken, under certain cir- 
cumstances, to continue her voyage. 

1688. The British Prize Act, 1864, sec. 9, directs that 
any vessel or goods belonging to a British subject, cap- 
tured by the enemy and recaptured by a ship of war, shall 
be adjudged by the Admiralty to be restored to the owner 
on payment, in lieu of salvage, of one-eighth of the true value, 
such salvage to be distributed in the same manner as prize- 
money. 

2 F 
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1684. But if the ship of a British subject captured bj.the 
enemj has been set forth or used by the enemj as a vev- 
sel of war, and is afterwards recaptured, she is not to be re- 
stored, but is to be adjudged lawful prize for the benefit of 
the captors. Prize Act, 1854, s. 9. 

1685. The recaptors of a British ship, whether in ballast 
or laden, before she has been carried into an enemy's port, 
may permit her to prosecute her royage, and may defer 
proceeding to adjudication until her return to a British port, 
and the master or owner may unload and dispose of the 
cargo before adjudication. If she does not return to a Bri- 
tish port within six months, the recaptors may at once pro- 
ceed in the Admiralty to recover the one-eighth salvage, 
lb. 10. 

1686. In America, the property of the original owner is 
divested by condemnation, and not till then, whether the 
prize has or not been equipped by the enemy for war. Act 
of Congress, 3 Mar. 1800, ch. 14. If retaken before condeni- 
nation, she reverts to her former owner, subject to salvage, 
although fitted out for war ; if retaken after condemnation, 
she is the absolute property of the recaptors. 

1687. The mere employment of a prize in the enemy's 
military service without a commission, although she was 
previously armed, or her armament is increased, is not a 
setting forth by the enemy such as to divest the owner oi 
his title. (GTeorgina. Horatio Nelson.) But actual employ- 
ment of a prize already carrying arms in military operations, 
under the direction of the public authority, as of the Minis- 
ter of Marine, with or without an increase of armament, not 
only with a royal commission, or even the commission of a 
privateer, but w^ithout any formal commission, and without 
being formally comprised in the enemy's military service, is 
a setting forth by the enemy. Ceylon. Bosario. Brigada. 
Active. 

1688. In England if the prize be once set forth for war 
by the enemy the title of the original owner is irretrievably 
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gonft; ber subsequent employment as a merchant sbip does 
not revive it; sbe becomes the recaptors' spoil. Actif. 

1689. In France, the prize was restored at rates of sal- 
vage differing according to whether she was retaken before 
or after twenty-four hours from her capture ; except that a 
prize recaptured by a privateer after twenty-four hours' pos- 
session by the enemy became the absolute property of the 
recaptors. Whea. 449. Hautefeuille, Droit des G-ens Neu- 
tres, iv. 391. 

1690. And a prize abandoned before she was taken into 
port was restored at a reasonable but unsettled rate of sal- 
vage, although she had been more than twenty-four hours 
in hostile possession, if claimed within a year and a day. 
Whea. 460. Marine Ord. 1681, iii. t. 9, art. 9. 

1691. In Spain, the prize recaptured by a royal ship, 
whether before or after twenty-four hours' possession,, was 
restored without salvage ; the prize recaptured by a privateer 
within twenty-four hours was restored on salvage, but if not 
recaptured till after twenty-four hours, she became the pro- 
perty of the recaptors. And if her ally adopted an equally 
liberal rule, Spain restored on salvage the ship of the ally 
captured by the common enemy, whether by a royal or a 
private vessel. Spain, by treaty, February 6, 1814, agreed 
to restore on salvage English ships recaptured whether 
within or after twenty-four hours, though carried into the 
enemy's port, or even condemned, whether the capture were 
by a royal or a private vessel. 

1692. In Portugal, the prize was restored without refer- 
ence to twenty-four hours' possession. In Denmark and 
Sweden, the prize was restored on salvage, irrespective of the 
length of hostile tenure. In Holland, she was restored on 
salvage, varying according to the period of hostile possession. 

1693. England, America, and Spain, and indeed most na- 
tions, with reference to prizes taken by the enemy from their 
allies, aud recaptured by their ships, act towards the allies 
on terms of reciprocity, treating them and their owners wit^ 

2^2 
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the same favour as the ships and sabjects of their own state 
are treated by the ally ; or otherwise act on terms stipulated 
by antece<lent treaty, or by convention made on the occasion. 
(Santa Cruz. Victoria. San Francisco.) It is obvious that 
arrangements should be made between the allies on a sub- 
ject involved in so much complication, whenever they engage 
in war. 

1694. MiLiTABT Salvage is distinguished from civil sal- 
vage as being the reward of those who rescue ship or pro- 
perty from the foe. Although the officers and crews of 
ships of war owe to their country the duty of rescuing, if 
they can, her captiired ships, whether of war or of commerce, 
they are entitled to a fair and liberal reward out of the pro- 
perty rescued. Even the commander and crew of a convoy 
ship are entitled to a reasonable compensation for recovering 
a vessel which had been torn from under her wing, al- 
though it was her special duty to afford protection. (Wight.) 
Of course, they may by negligence forfeit all right to such 
remuneration. 

1695. Therightattachesuponthe property rescued, so that 
if the enemy again wrest the vessel from the rescuers, their 
title to salvage is defeated to the same extent as that of the 
owners, but if she be afterwards again rescued, or if she be 
released or restored ; when title recurs to the owners, it is 
with the lien of salvage upon it (Whea. 444. Abb. 593. 
Charlotte), according to the merits and efficacy of the ser- 
vices of the salvors, except so far as it may be affected by 
any prescribed proportion. 

1696. When a neutral vessel is wrested by one belligerent 
from his adversary, she is liable to salvage, if she would have 
been liable to condemnation, according to the law of nations, 
or even according to the practice of the prize court from 
which she has been rescued, for in such case she has been 
saved for the owner. (Whea. 439-443. Statira.) But if she 
was not liable to condemnation, she is not subject to salvage, 
she has not been i^elieved from any danger. 
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1697. The captor of a vessel from a pirate is entitled to 
salvage, whether she is reclaimed, or belongs to the state in 
the absence of a known owner. 

1698. Eatb.— The English law, 6 Geo. IV. c. 49, allowed 
M salvage for capture from a pirate one-fourth of the value 
of the ship and cargo. The rate allowed differs in different 
nations ; some treat the ship taken from the pirate as prize 
of war. 

1699. Privateers were deemed worthy of a higher rate of 
salvage than the public vessels, for the latter were subject to 
the duty of recovering the ships of their country ; but as the 
privateers were merely commissioned to capture on their own 
account, they were deemed less boimd by this obligation. 

1700. Of the value of the ship and cargo retaken before 
she was set forth for war by the enemy, the allowance for 
salvage under 17 Vict. c. 18, s. 9, was one-eighth to a ship 
of war, one-sixth to a privateer or other ship under the 
Crown's protection, and such amount as the court might 
think reasonable to a public and private ship jointly engaged 
in the rescue. 

1701. In America, we have seen that the prize, if uncon- 
demned, reverted to the original owner, whether she had or 
not been set forth by the enemy ; the rate of salvage was 
however different : if set forth, whether armed at the time 
of her capture or afterwards armed by the enemy, the re- 
captors were entitled to half her value for salvage ; if she 
had not been set forth, the salvage was one-eighth. 

1702. There, a government vessel recaptured by a private 
ship was liable to pay, — if an armed vessel, one-half; if an 
unarmed vessel, one-sixth of her value. If she were re- 
captured by another ship belonging to the government, she 
paid, — ^if armed, one-fourth of her value ; if unarmed, one- 
twelfth. (Whea. 448, 449.) And the cargo in the public 
armed ship paid the same rate of salvage. 

1703. In France, the rate of salvage was one-thirtieth of 
the value if retaken by a public ship within, and one-tenth 
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if retaken affcer, a possession of twenty •four hours ; one- 
third if retaken by a privateer within twenty-four hours ; 
but if taken afterwards, she was the corsair's prey. 

1704. In Spain, the ship of a subject paid no salvage to 
the royal ship for the service of recapture; but paid the 
privateer, if recaptured within twenty-four hours, one-half 
her value. If recaptured afterwards, she became the prize of 
the corsair. The ship of an ally, acting on the same terms, 
was redeemed by salvage of one-eighth of her value to the 
recaptor if a royal ship, and one-sixth if a privateer. Such 
were the rates stipulated by her treaty with England. 

1705. In Portugal, the salvage was, irrespective of time 
of possession, one-eighth if recaptured by a king's ship, 
one-fifth if recaptured by a privateer. In Denmark, the 
salvage was one-third of the ship's value. In Sweden, it 
was one-half. 

1706. Value. — The valuation of the property in respect 
of which the salvage is payable should be, not at the place 
of recapture, but that at which the restitution occurs, or 
the nearest at which it may be advantageously sold. (Pro- 
gress.) Whether armed or unarmed, the private ship and 
cargo in general pay the same rate of salvage. When that 
rate has not been prescribed by positive law, it is in the 
discretion of the court, and ought to be in proportion to 
the danger, the expense, and labour incurred, and the effi- 
ciency of the service rendered. (Talbot v. Seeman.) Indeed, 
the principles by which the rate of civil salvage is governed 
in all respects apply. 

1707. Appobtiokmbkt. — This is sometimes 'arbitrarily 
prescribed by the sovereign ; but in the absence of a spe- 
cific rule, the principle of distribution of civil salvage should I 
regulate that given for military aid. Military salvage is 

also a strictly personal reward. 



' prize court. 439 

Chapter XIIL 
prize court. 

" VflB Tictifl."— Eugenie. 

1708. Prize courts can be established only in the bel- 
ligerent countries. Contrary to all ordinary principles of 
adjudication, an interested party alone can be the judge. 
Ko neutral nation or court can take upon itself the respon- 
sibility of adjudicating between two nations, whether bel- 
ligerents or neutrals ; nor have nations entering upon hosti- 
lities a right to impose upon neutrals any such responsi- 
bility. 

1709. If a neutral exercised the judicial office, it might be- 
come involved in war with other neutrals, on account of unsa- 
tisfactory decisions between the subjects of a belligerent and 
a neutral state. By sanctioning to some extent this ano- 
malouB judicature, each neutral nation retains to itself the 
right of reclamation against the belligerents for unjust 
judgment against its subjects. The adjudication of the 
prize court is not the subject of revision beyond the ulti- 
mate court of appeal in the belligerent country as to the 
title to the particular subject of its sentence ; but it is the 
subject of reclamation on the part of the government of the 
country whose subject has been wronged by a judgment 
contrary to the law of nations. 2 Eutherford's Inst. 9, s. 19. 
Whea. 260-266. 

1710. On such reclamations, in some cases a mixed com- 
mission of persons appointed by both nations has been con- 
stituted to determine complaints of condemnation alleged 
to be unjust, as between England and America under the 
treaty of 1794. That tribunal most properly overruled, as 
between the nations, the objection that the case had been 
determined by the Lords of Appeal in prize cases. Such 
decision gives a right to reparation. 
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1711. When several nations are allied in the war, thqr 
in effect constitute one beUigerent, and their countries one 
country, for the purposes of the war. The ships of each maj 
take the captured vessels for trial before the prize officers 
and prize courts of the ally, and that court has jurisdic- 
tion to condemn or acquit them. The allies undertake to 
neutral nations a common responsibility, a common obliga- 
tion to make compensation, and a common obligation to sup- 
port each other. It is necessary therefore that this construc- 
tion of the law of nations, should be consentaneous, otherwise 
serious danger of disruption of their aUiance may ensue. 

1712. Every country is, or ought to be, solicitous for the 
welfare of her own subjects, and must be assumed to be the 
best judge, not only of their interests, but also of their in- 
ducements and motives. 

1713. When therefore two nations in alliance are warring 
against another, each of the allies is entitled to require that 
if any of the merchantmen belonging to it is captured by 
the ship of the ally, her trial shall be before the tribunal of 
her own country. 

1714. This principle was acted upon in the convention 
between England and France for the Eussian war in 1854. 

1715. When the capture is joint by vessels of two allies, 
the prize should be brought under the jurisdiction of the 
country of the superior officer. But if the prize is actually 
captured by a ship belonging to one of the allies, it should 
be taken to the port of his country, although the prize was 
intimidated by even a superior ship of the other. 

1716. A belligerent cannot establish a prize court within 
the limits of the dominions of any neutral nation, even with 
the consent of the neutral government. Neither its am- 
bassadors nor its consuls can possess any such jurisdiction 
within the limits of another sovereignty, for which its action 
may compromise the neutral. It is a breach of neutrality, 
and a contravention of the laws of nations to permit it. 
The sentence of a court in such a situation has no force ; it 
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does uot luterfere with further judicial proceeding ; it is 
simply null and void. 

1717. If a capture is effected in the waters of a neutral, 
or by a ship unlawfully fitted out from her ports, or if a 
belligerent brings a prize into a port of her own country, 
the neutral does not exercise a prize court jurisdiction to 
inquire into the question of prize, but compels the release 
of the vessel which has been captured, in vindication of her 
sovereign right. 

1718. The prize court is temporary. It is a tribunal for 
whose jurisdiction there is no office during peace. It is the 
duty of every sovereign on the breaking out of war to es- 
tablish a proper forum for adjudication on the propriety of 
captures. In England and some other countries the office 
is committed to the Admiralty by a commission or warrant 
from the sovereign, giving a jurisdiction limited to the par- 
ticular war ; in other countries it is committed to some one 
of the ordinary tribunals. 

1719. The last institution of a prize court in England was 
on the outbreak of the war with Bussia, in 1854. (17 Vict, 
c. 18, sec. 57.) It was to continue in force during that 
war and no longer, except as to such matters and things as 
should then be depending in judgment in the Admiralty, or 
before the Judicial Committee of the Privy Council, or any 
court of record, and in finally disposing of such matters as 
should arise out of them in relation to that Act. 

1720. In the British Empire the Admiralty constitutes 
the prize court, with an appeal to the Judicial Committee of 
the Privy Council. (17 Vict. c. 18.) We use the expression 
Admiralty to signify the Judicial Court of the Admiralty. 

1721. Although the prize court is temporary, and limited 
to the existence of war and the matters arising out of the 
war, it can entertain jurisdiction over a capture made after 
the war has ceased, as a matter which has sprung out of it. 
But although not bound by the Statute of Limitations, it will 
not entertain stale demands, at least unless very good reasons 
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are assigned for the delay. Cargo ex Katharine. Mentor. 
Susanna. 

1722. The jurisdiction of the prize court, like that of the 
Admiralty, is against the thing; it must therefore be 
brought within the scope of its jurisdiction for triaL In 
England, exception to this rule has only been allowed under 
very extraordinary circumstances. (Polka.) It is, under 
some circumstances, permitted by the English Prize Act 
when recaptured vessels have been allowed to proceed. 

1723. In America, it has been held that property may be 
condemned in the court of the captor though lying in a 
neutral country, but only while in the legal possession of 
the captor, not after it has been taken from him into the 
custody of a neutral court. Santissima Trinidad. 

1724. Where the Vice- Admiralty Courts have jurisdiction 
in capture, the jurisdiction of the Court of Admiralty is not 
excluded. Brazil. 

1725. An alien enemy has, in some cases, a right to sue in 
the prize court, but his claim must state the ground on 
which his right to sue there is founded, and an omission to 
do so must be amended before his claim can be received. 
Troija. 

1726. The adjudication of the court of final appeal or of 
the prize court, unappealed from, is conclusive on the right 
of property in the prize. Except that a sentence of con- 
demnation of a vessel captured in the waters of a neutral 
state is void for want of jurisdiction, and a sentence of con- 
demnation of a vessel captured by a ship fitted out and 
armed by the subjects of a nation neutral to the country to 
which the prize belongs is also void, as against the law of 
nations and the allegiance of the captors. The neutral so- 
vereign in whose territories or by whose subjects the ship 
was captured, has a right to reclaim it, and to retake it on 
the open sea or within his maritime domain. 

1727. The jurisdiction of the prize court excludes in the 
case of capture the jurisdiction of the ordinary tribunals, at 
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Deast as against the commissioned officers of the Crown. 
Even a British subject cannot maintain, against the captain 
of a man-of-war, an action for seizing his ship as an enemy ; 
his remedy is in the prize court, for damages as well as for 
restoration. De Caux v. Eden. 

1728. Peeliminaby Examination. — Officers, rather than 
courts, are appointed under the prize court in the consider- 
able seaports of every maritime belligereut power to exa- 
mine the masters and principal officers of the ships brought 
in as prizes on interrogatories, called the preparatory exami- 
nation, and to investigate the papers. If they find no suffi- 
cient ground for condemnation, or for such suspicion as to 
render it proper to call for further proof, these officers dis- 
charge the ship. 

1729. According to the English Prize Act, sec. 16, on a 
vessel or goods captured as prize being brought into port, 
the captor or one of his chief officers, or some person pre- 
sent at the capture, is to bring or send, as soon as possible, 
three or four of the principal persons belonging to the cap- 
tured ship, of whom, if possible, two are to be the master, 
supercargo, mate, or boatswain, before the judge of the Ad- 
miralty or the person lawfully commissioned in that behalf, 
by whom they are to be sworn and examined upon the 
standing interrogatories. This preparatory examination is 
to be concluded, unless good reason can be shown for an 
extension of time, within five days after request to the judge 
of the Admiralty. 

1730. The captor (sec. 17), at the time of producing such 
persons for examination, and before any monition is issued, 
must deliver into the registry of the Admiralty all such 
books, papers, passes, sea-briefs, charterparties, bills of 
lading, cockets, letters, and other documents and writings as 
are delivered up or found on board the vessel, and the captor 
or one of his chief officers, or some other person who was 
present at the capture and saw such papers and writings de- 
livered up or found on board at the time of the capture, 
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must make oath that such papers and writings are brought 
and delivered in as they were received and taken, without 
any fraud or addition, subduction, alteration, or embeszle* 
ment whatever, or otherwise must account for their absence 
or altered plight and condition upon oath ; and in the event 
of no such books, papers, etc., being delivered up as found 
on board the vessel, such captor, chief officer, or other 
person, must make oath to that effect. Directions are given 
for the translation of such of the documents as may be 
agreed upon by the captor and claimant. 

1731. If no claim (sec. 19) is entered in usual form and 
verified on oath, or if the claimant does not give security 
for £60 for costs within five days after entering the claim, 
the judge is to proceed, within three days after request, to 
decree the usual monition returnable in twenty days, citing 
all persons in general to show cause why the vessel or goods 
should not be condemned as prize ; and upon return of the 
monition duly executed, the judge is, upon production of 
the preparatory examinations and of the books, papers, and 
other documents, to proceed with convenient speed to re- 
lease or condemn the vessel or goods, with power to allow 
further time for a claim to be entered. 

1732. If (sec. 20) a claim verified on oath is entered and 
security given, and there appears to be no occasion to call 
for further proof, the judge is to proceed, as soon as conve- 
nient, to adjudication. 

. 1733. If (sec. 21) the captors neglect, after the vessel or 
goods are brought in, to institute proceedings, the judge, on 
a claim entered and security given, is to decree a monition 
against the captors, returnable in six days, to appear and 
proceed to adjudication ; and on the return of the monition 
duly served, the judge is to proceed. 

1734. If (sec. 22) on the production of the preparatory 
examination and papers it appears doubtful to the judge 
whether the capture is lawful prize or not, he may direct 
further proof to be adduced either by affidavit or by exa- 
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mining witnesses on pleadings, or by the production of any 
further papers or documents as to him shall seem meet, and 
upon the production of such further proof he may proceed 
to adjudication. 

1735. The captors are not in general allowed to adduce 
iiirther proof in aid of the evidence against the vessel. They 
are in general bound by the evidence of the men and docu- 
ments found on board, the position and circumstances in 
which she is found, and the occurrences at the time of the 
capture. There seems to have been an inclination to admit 
evidence of extraneous matters to enable them to escape 
costs and damages when the ship was entitled to acquittal. 
Leucade. Haabet. 

1736. No claim (sec. 23) by an asserted joint captor is to 
be admitted before condemnation until he gives security to 
contribute his proportion of the expenses, costs, and da- 
mages which may be incurred by or awarded against the 
actual captor on account of the capture or detention, or, 
after final condemnation, until he shall have paid his pro- 
portion of the expenses of the condemnation, and unless he 
show sufficient cause why such claim was not asserted be- 
fore the return of the monition. But this does not apply to 
the asserted interest of a flag-officer claiming a share of the 
prize in right of his flag. 

1737. Further proof is required when there is a material 
discrepancy between the preliminary examination and the 
papers found on board the ship, or when the papers are 
contradictory or materially inconsistent or when there is a 
deficiency in the evidence of the master as to the ownership 
of property, or when the bill of sale under which the owner- 
ship is asserted is not produced, or when there has been a 
suspicious destruction of papers. But the spoliation and 
even fabrication of papers must be considered with reference 
to the circumstances under which it occurred. The one or 
the other might have been resorted to for the purpose 
of avoiding a different danger. The objection to papers 
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bj aimnlatfd papers Ida. 
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tentioD to bivak blockade, aa vhen ber legal destinatioa m^ 
pearm bj the abtp'a paperm and the (air eonduson from the 
primaiy depoaitioiia, the eoort deelinea to hear the evidenee 
from the eaptors aa to the pkee of capture far the prnpoae 
ci railing a preaomption of an illegal deadnation. Aline. 
Fort una. 

174L Wben either the daimant or the c^tmr aaka per- 
niafion to adduce farther proof, he moat, at the peril of 
eoata, ataie what he propoaea to prore. Aline. Pan^a. 

1742. The prise ia noir, according to the law of England, 
MM well 9M of other eoontriea, to be taken under the enatod j 
cf the court. The reaaela and goods brought into pwi 
within the jnriadiction of the Court of AdmiraItT, to be |Hro- 
oeeded againat to condemnation 9M prize, muat be £artiiwith« 
without breaking bulk, delirered into the custody or care of 
the marshal, hia aubstitute, or other officer appointed bjr 
the court ; or if there be no such officer, to the collector, 
comptroller, or other principal officer of the customs or of 
the narigation laws at such port, and must be retained in 
such custodj, subject to the control of the court. Prize Act, 
sec. 15. 

1743. When it appears desirable, from the nature of the 
property, the probable length of the proceedings, or other 
sufficient cause, the court is authorized to cause the ship to 
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be valued and sold, and the goods to be unladen and ware-; 
housed or sold, and the proceeds to be carried to a public 
account, for the purpose of being paid to the claimant in 
case of a decree for restoration, or to be distributed among 
the captors in case of condemnation. Prize Act, s. 24. 

1744. Or the court may direct the vessel or goods to be 
appraised and delivered to the claimant, upon his giving 
security to pay the captor the appraised value in case of 
condemnation. lb. s. 25. 

1745. The judge may direct the captor to give security 
to pay such costs and damages as he may award in case the 
vessel or goods should not be condemned as prize. lb. 

1746. Although the court provided no security for the 
shipowner or merchant if his ship had been unjustly seized, 
it would not permit him to appear to claim his property and 
to resist the sentence against it, imtil he gave security to 
the amount of £60 to answer costs in case of condemnation ; 
nor was he allowed to appeal against the " reason and jus- 
tice " of this tribunal without giving security to the amount 
of £200, called in the Act good and sufficient security to 
answer the costs of the appeal. 8 Phil. 555, 556. Prize Act, 
Bee. 33. 

1747. The British Prize Act, 1854, has to some extent 
obviated the grievance by enabling the court to require se- 
curity from the captors, and in some cases, on sufficient se- 
curity, to liberate the vessel. 

1748. On captures by commissioned officers, the Crown 
prosecutes by the Queen's Advocate ; on captures by persons 
not commissioned, including the officers of customs, the 
Admiralty prosecutes by its advocate. Either may decline 
to proceed further ; but his doing so does not preclude the 
court from awarding costs and damages. Neptune. 

1749. An JUDiOATioiT.— Prize courts ought to be inter- 
national tribunals, except in the case of piratical or unjusti- 
fiable attack or resistance, or some violation of the law ot 
nature ; the questions before them are not as to the guilt 
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or iniii>n>iico, although the abuse of those words, and the 
nti!Hi|i|in.-hfiiHion of the aignificancv of the word offence, lead 
Ihi'M) and their practitioners to treat the captora an a mui- 
tiim' piilicc, and the captured ships and their ownere aa 
i-ritiiinnlK, and to regard the word iieutnd as meaning some- 
thing very different from friend. The true office of tbeae 
l^)nrtll in to decide in the conflict of incompatible rights. 
The tneri'hurit ia tka innoccut in the attempt to cany on hii 
iMiuiiiiTi-e ait the belligerent in hid attempt to interrupt it. 
The vaiujniHhcd enemy is as innocent as the victor. Cruigers 
luid hItK-kading squadrons are exercising their rights, but 
tlit'V do nut constitute a maritime police. 

17r>0. The law whiuh the prize court ia bound to admi- 
ninter, except as to the condemnation of pirates or of the 
■hipi of its own nation, is the international law, without 
itigard to the ordinances of its sovereign, so far aa they ore 
iu contravention of that law. No precedents of tha priie 
court! of bis own nation impose an obligation upon the 
tuilge ; B* establiahing the law, he may refer alike to those of 
bji own and every other country in ud of his judgment, 
and to enable him to discover the law. Although precedent 
MT in mnnicipiJ questions, it cannot in international con- 
Ininnieai constitute a law. Such a court ia not even bound 
W tte puticular judgment of a foreign court, if inconslBtent 
^i^ dis generally accepted law of nations . 
]3S1- 'Oit p''""ndentB to which the English are in the 
re made at a peculiarly unhappy time. 
\^«entare in maritime war still pre- 
piiacy had not been eliminated, 
■pnTBteera still covered the aea, over 
a sovereign, and exereised a despotic 
. universal confederacy against her, 
half of Europe, under a military 
in irms. The nation was delirious 
and fiiry. The national sensation 
Judgmenta delivered in snob a mood 
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of mind, however eloquent, erudite, or ingenious, are not to 
be accepted as the oracles of reason or the enunciations of 
an impartial ]aw. 

1752. The office of the judge of the prize^ourt is well 
described by Lord Stowell in the case of the Maria : — " In 
forming that judgment, I trust that it has not escaped my 
anxious recollection for one moment what it is that the duty 
of my station calls for from me, — namely, to consider myself 
as stationed here, not to deliver occasional and shifting 
opinions to serve present purposes of particular national in- 
terest, but to administer with indifference that justice which 
the law of nations holds out without distinction to indepen- 
dent states, some happening to be neutral, and some to be 
belligerent. The seat of judicial authority is indeed locally 
here,— -in the belligerent country, — according to the known 
law and practice of nations ; but the law itself has no locality. 
It is the duty of the person who sits here to determine this 
question exactly as he would determine the same question 
V sitting at Stockholm ; to assert no pretensions on the 
part of Great Britain which he would not allow to Sweden 
in the same circumstances ; and to impose no duties on Swe- 
den as a neutral country which he could not admit to be- 
long to Great Britain in the same character. If, therefore, 
I mistake the law in this matter, I mistake that which I 
eonsider, and which I mean should be considered, as the 
imiTersal law upon the question ; a question regarding one 
of the most important rights of belligerent nations rela- 
tiTely to neutrals." The judgment wtiich the eloquent 
judge delivered in that ease was a melancholy illustration 
of his description. 

1753. Thb ehbicy's ship and the cargo on board belong- 
ing to the enemy are confiscated to the use of the captors. 

1754. The proper course is to ascertain who is the real 
owner of the ship by ascertaining her true national character, 
and if she is hostile, to ascertain not merely who is the 
&wner d- the whole, but of every part of the cargo ; and 
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tkeie the icqntrr tlMold md. For if the linp b^OD^ed to 
tile enemr^ she, JUkd lo modi of tbe csr^ m beioo^ed to the 
eatmr, beloog to tbe captor, and vlut b ctoog gd to tie Ben- 
tnl f^nnfi/t aMmsteallT with ]mw be taken £nsMi bbi. If 
tbe thfp belonged to tbe nectnl, the cargo k exempt froai 
inqairr, for, aitboogh it beionged to the enemj, it is pro- 
tected br tbe right of the nentraL 

1755. Eren manieipal eourta for nam' pmpo a ea iDq[iiire 
into tbe real ownership of the Teeael and reeognixeeqmtabie 
interesia, aitboogh for other parpoaea ther regard ooh- the 
oatenaible title. (3 M. S. A. 3. Hackwood t. LjalL M jen 
T. Wiltia.) Tbe inqairr in tbe fnixe eonrt should be confined 
to tbe rentable title, not as to particular intereata^ but to 
aaeertain to what nation she in fact bekMigs ; for the ship is 
a nnitj ; if she belongs to the adrerse belligerent., it mattera 
not that sbaiea of her or claims npoo her bdong to nen- 
tnt'S ; ail interests are bound up in the nationalitr of the 
Tcasel, all tbe owners bare embariEed in a common adrentme. 
Tbe cargo is not a unity ; it has no common character, it has 
no nationality of its own ; the character and nationaHtj of 
ererj parcel depends upon that of the particular owner. 
There maj, howerer, be joint interesU of beOigerents and 
nentrab in tbe whole or portions of tbe cargo. Whatefcr 
portions of the cargo on board a hostile ressel belong to 
neutrals are exempt, whaterer shares or interests in a cargo 
owned jointly bj neutrals and oiemies i4ipertain to the 
neutrals, are exempt. If the neutral and enemj owners 
are partners, the question becomes more difficidt, for their 
rentable interests depend on tbe state of their respectire ac- 
counts with tbe partnership, and not on their nominal abares; 
but to deal justly in tbe question of capture th^ intoests 
in tbe cargo should be regarded as corresponding with their 
shares in tbe partnership concern. 

1756, Such are the principles which ought to prevail, and 
which, in consequence of the declaration of Paris, may here- 
after be adopted ; but the precedents of prize courts, while 
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some nations confiscated neutral cargo in the hostile vessel, 
and others confiscated the goods of the enemy on board the 
neutral vessel, were in some respects accordant with, and in 
others unconformable to, these principles. We shall exhibit 
some, but have not space for many, of the opinions of prize 
courts on those subjects. 

1757. " It is," says a venerable judge, " one of the most 
honourable distinctions which exist between a prize court 
and a municipal court, that a prize court looks at that 
which is bond, fide true, while a court of law is sometimes 
bound by formality, which prevents real justice being done." 
How well the prize court deserves this high encomium, how 
many honourable distinctions there are in its favour in the 
administration of real justice, how much more impartial it is 
than municipal tribunals, must, we fear, be gathered &om its 
practice rather than from its self-laudation. 

1758. To protect herself against detention the ship should 
never sail without her sea-pass, or some similar document, 
showing the nation to which she really belongs, what flag 
she is entitled to bear, from which, if neutral, her character 
may be at once ascertained. Caroline. 

1759. A neutral possessed the legal title to the whole of 
the ship and was beneficial owner of part, others were in- 
terested in other parts, therefore the "real justice" of the 
court condemned her. Nina. Aina. 

A Bussian had taken the oath of allegiance to the King 
of Denmark, his ship was exempt from capture by the Order 
of Council, he claimed her as a Danish subject, the " real 
justice '* of the court condemned her, because the claim was 
made in the wrong character. Ernst. Soglasie. 

1760. The court refused to recognize the lien of a neutral 
on an enemy ship, correctly, but with this observation, — "It 
is a different question whether lenity should be shown to 
British merchants when the captured vessel has been lying 
in a British port, and whether the court should allow an 
alien to put in a claim to defeat the right of captors." 

2 G 2 
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(Aide.) The international court, the impartial judge sitting 
at Stockholm, would hardlj recognize this ditftinction be- 
tween a British and a neutral lien, and would hardly recog* 
nize as a defeat of it the non-existence of a captor's right. 

1761. It is to be expected that belligerents will sell such 
of their vessels as are in critical situations on the eve of uar, 
to the sad disappointment of captors. " It will be a very 
nice question for consideration.*' says the judge, " whether 
it is competent for a British merchant, immediately antece- 
dent to hostilities, to purchase shipping belonging to the 
subjects of that state likely to become hostile, and legally to 
hold it" ! (Baltica.) Is it a greater contravention of the law of 
nations that it should be paid for by the merchant, than 
that it should be seized by the privateer P 

1762. It has been held that an agreement fur sale of an 
enemy's ship to a neutral, on the eve of war, is put an end 
to by the declaration of war. By what process of reasoning 
can this be maintained p the neutral and the belligerent are 
still competint to contract, and liable to perform, their reci- 
procal engagements. It is true that there are likely to be 
collusive arrangements, and the prize court therefore is 
" astute to protect the rights and interests of captors." It 
therefore holds that a contract for sale of an enemy's ship 
to a neutral, not completed by payment, is void as against 
the captor, whether made on the eve of or during war ; 
(Sechs Oeshwistem) and that a transfer of a ship in tran- 
situ from an enemy to a neutral during war is illegal, and 
a fraud on belligerent rights ! (Jan Frederick.) If this doc- 
trine is to prevail, the contract for sale of a neutral, in 
transitu, or on the eve of war, to an enemy, is equally void. 
It was held that the sale of a single ship, not in a block- 
aded port or in transitu, by an enemy to a neutral during, 
war might be lawfiil, if the purchase-money was paid, the 
title of the vendor divested, and no interest of any kind left 
in him ! (Baltica.) On all purchases from the enemy during 
or on the eve of war, the prize court requires strict proof of: 
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payment of the purchase money, and of the bona fides of the 
transaction. Johan. Eapid. Christine. 

1763. The court, with extraordinary intelligence and libe- 
rality, held that a bona fide donation which would pass pro- 
perty in the time of peace, would pass it in time of war, 
and that the gift of a ship, in the enemy's country by a 
father to his son, as the advance of a portion bond, fide, did 
pass the title to the son, and that the son becoming a neu- 
tral was entitled to his own property, subject to the captor's 
expenses ! Benedict. 

1764. Property in transitu, if consigned unconditionally 
to the consignee, is his property, notwithstanding the mer- 
cantile right of stoppage ; but if retained under his actua 
control, it belongs to the consignor. 

1765. Goods hostile at the time of shipment are deemed 
hostile during the voyage, — that is, the property of the enemy, 
notwithstanding its sale in the passage to a neutral or a sub- 
ject of the capturing nation ; but if the property, neutral at 
the time of shipment, is sold to the enemy on the voyage, 
the prize court, for the benefit of captors, ratifies the sade. 
Boede's Lust. 

1766. The owner ascertained is assumed in the prize court 
to take his national character from the place where he car- 
ries on his trade. (Nina.) It was said that a neutral, resident 
and carrying on bis business in the enemy's country, is to be 
considered as " adhering to the enemy," and therefore his 
merchant ship is to be confiscated as an enemy's ship. (Aina.) 
But the occupation of a neutral state by an enemy does not 
deprive the people of their neutral character until the state 
is completely subdued. Gerasimo. 

1767. The neutral merchant carrying on ordinary trade 
• with the enemy's country has been held not to lose his neutral 

character by having a commercial agent there ; but the prize 
court does not extend '* this indulgence " to a privileged 
trade, and it unceremoniously condemns the cargo of a firm 
of which a member resides in the land of the foe ; it condemns 
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the shares of all the Deutrals, if permitted to remain after 
knowledge of the war, whether the chief seat of the business 
is there or in the neatral realm, with the exception only of 
goods shipped bj the partnership bon4 fide on the exclusiye 
account and risk of the neutral partner. Anna. Yigilantia. 
St. Joze. Frances. Suza. Yriendschaf. 

1768. The natire of a belligerent, domiciled in a neutral, 
country may lawfully trade with the adversary of that in 
which he was bom. Danaus. 

1769. CoiTTBABAND. — The owner of contraband forfeits 
the whole of it, together with all his interest in and all his 
other property on board the ship. 

1770. The owners of the ship forfeit their interest in her 
if affected with notice that she is engaged in the offence ; 
such notice is inferred from the vessel sailing under false 
representations, with false papers, or on a fictitious destina- 
tion, or if the contraband is permitted to be concealed in 
the cargo, or is hidden by any device, or with the sanction 
of any officer who can be regarded as their agent. 

1771. The country to which the vessel belonged was bound 
by treaty with the belligerent not to permit the conveyance 
of contraband ; the court held that all persons interested 
in the ship and cargo were iuTolved in the offence, on a pre- 
tence that she was to be regarded as an enemy's ship 
Bingende Jacob. 

1772. Is it the law of the prize-court that if the contra- 
band is of no value to the captors, they are to be compen- 
sated by confiscation of the ship, and all on board belong- 
ing to her owners ? Of that character are military persons 
and despatches, which may be of great value to the enemy, 
but of little to the captors, since they can only sell the latter 
for waste-paper, and cannot now sell the former as slaves. 
The cargo may be released through the ** indulgence" of the 
court, if the owners and their agents are entirely ignorant 
and innocent of the pernicious freight ; but the ship can 
under no circumstances escape ; the master must know the 
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character of his passengers, he must know that the des- 
patches are for the officer of the enemy, lie must be pre- 
sumed to know the military character of their contents. 
She is in the service of the enemy, it matters not under 
what coercion ; of that her owner must complain to his go- 
vernment. Nor is his offence terminated with the criminal 
voyage ; so long as she continues in the employment of the 
enemy, her neutral character cannot be renovated. She is 
by the fatal mission dedicated to the foe, she is marked as 
the captor's reward. Oronzebo. 

1773. It appears to be the practice of the prize court to 
allow the master and crew of the neutral their adventures, 
unless their conduct is impeachable, as having prevaricated 
in their examination, or having engaged in a fraudulent 
trade. 3 Phil. 346. 

1774. ViOLATioir op Blockade. — The sentence is con- 
fiscation of the ship which violates the law of blockade, ab- 
solute confiscation, with all she carries belonging to her 
owner, and with all she carries belonging to any who had 
notice of the blockade before the shipment, and of those 
who had employed the master as their agent in embarking 
the cargo, although she merely deviated to the blockaded 
port for necessary supplies. But the same "indulgence" 
(exemption of the innocent cargo) has been exercised where 
there was no knowledge of the blockade till after the ship 
had sailed, and the master, after receiving the information, 
obstinately persisted in going on to the port of his original 
destination. Exchange. 

1775. Convoy. — The sentence of the prize court for sail- 
ing under convoy, except when permitted by treaty, seems 
to have been confiscation of the vessel and the cargo and 
freight of her owners, — of all the cargo confided to the 
agency of the master, and of all the merchandise put on 
board by its owners aware that she was to sail under the 
protection of their country's flag. 

1776. Agency. — The master is the agent of the ship- 
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owners, for the ship, and for their shares and interest in the 
cargo and the freight ; their property entrusted to him is 
liable for all his transgressions on belligerent rights, fie 
is the agent also of all owners of cargo who entrust it to 
his control otherwise than as a carrier for hire. 

1777. But as regards neutrals, the owners are not respon- 
sible for the act of the master beyond the scope of the au- 
thority confided to him with the ship. Therefore the owners 
of a non-commissioned ship are not liable for an illegal 
capture made by the master without their privity or assent. 

1778. Costs, Exfeitbes, and Damages. — It was said 
that mere law costs, independently of damages, were seldom 
given by -the prize-court. (Leucade.) The Privy Council, in 
the case of the Ostsee, although refusing the costs of the ap- 
peal, gave the appellant the costs of his decree for restitu- 
tion, which had been refused by the court below. It ap- 
pears to us that the Court should also have given the costs 
of the appeal, for the neutral is not responsible for the 
error of the prize-court judge. 

1779. Captor's expenses were ordered to be paid out of 
the cargo, although it was held that the shipment was not 
in breach of the blockade. Jeane. 

1780. It was held that although the freight due on an 
enemy's cargo constituted a charge on it, the captor's ex- 
penses in obtaining condemnation had precedence of the 
expenses of the neutral master. Bremen. 

1781. If the crew of the captured vessel are grossly ill- 
treated, the prize court will award them damages against 
the captors, either in a distinct suit or incidentally in the 
principal cause, and, if necessary, decree payment by the 
owners of an offending privateer. 3 Phil. 571. Del. Col. v. 
Arnold. Anna Maria. St. Juan. Die Fire Damer. Livelv. 

1782. The Privy Council, restoring the proceeds of the 
ship, rested the disallowance of costs and damages on the 
particular circumstances of the case, and not merely on the 
fact that further proof was deemed necessary. Ariel. 
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1783. A decree for costs and damages is for complete in- 
demnity for the capture. (Leucade.) But it is said that 
when restitution is awarded with costs and damages in the 
case of wrongful capture, the measure of the damages is the 
loss actually sustained, with interest thereon, from the date 
of the capture ; that no allowance can be made for contingent 
profits (Levin Lark.) ; that the allowance is for — 1st. Loss 
of chartered freight, not freight pro rata itineris peracti, 
unless the owner of the goods has accepted them at the 
shorter destination. 2ndl3r. Liabilities incurred for non- 
performance of his charter, or costs incurred in its subse. 
quent performance. 3rdly. Interest upon the amount re- 
covered, from the date at which the voyage would have been 
performed had the ship not been captured, to the time of 
payment; but no allowance for estimated profits which 
might have been derived from the employment of the ship 
after the termination of her chartered voyage. Newport. 

1784. In the case of the Ostsee, the Privy Council in 
several respects corrected, or at least endeavoured to correct, 
the practice of the prize court. " Bestitulion of a ship and 
cargo may be attended, according to the circumstances, 
with any one of the following consequences: — (1) The 
claimants may be ordered to pay the captors their costs 
and expenses ; or (2) the restitution may be simple restitu- 
tion, without costs or expenses or damages to either party. 
(3) The captors may be ordered to pay costs and damages to 
the claimant. A ship may, by her own misconduct, have 
occasioned her capture ; in such a case, it is very reasonable 
that she should indemnify the captors against the expenses 
which her misconduct may have occasioned ; or she may be 
involved, with little or no fault on her part, in such suspi- 
cion as to make it the right, or even the duty, of the belli- 
gerent to seize her. There may be no fault either in the 
captor or the captured, or both may be in fault, and in such 
case there may be damnum absque injuria, and no ground 
for anything but simple restitution or there may be a 
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third case, where not only the ship is in no fsnlt, but she is 
not by any act of her own, voluntary or inyoluntary, open 
to any fair ground of suspicion. In such a case, a beUige- 
rent may seize at his peril and take the chance of something 
appearing on investigation to justify the capture ; but if he 
fails in such a case, it seems very fit that he should pay the 
costs and damages which he has occasioned." These views 
were sustained by reference to the opinions of foreign as 
well as English jurists, and to decisions in the French, the 
American, and the English prize courts, — ^to, among others, 
the opinions and judgments of Lord Stowell. It was fur- 
ther declared that violence and vexation were not necessary 
to entitle the ship illegally captured to damages, and thttb 
the mistake occasioned by the act of their government could 
not relieve the captors. These doctrines, very lenient to 
captors, and regarding them as ministers of the law rather 
than as enforcing their own special rights in the institution 
of the search and detention, had abundance of declaration, 
but not an exuberance of practice, to support them. 

1785. On the previous hearing of the case of the Ostsee 
before the venerable judge of the prize court, he said, — 
'' During the seventeen years that Lord Stowell presided in 
this court, and administered the law of nations with regard 
to war, I believe that out of the many ships and cargoes 
brought before him, he condemned the captors in costs and 
damages in only about ten or a dozen cases, — not one in a 
thousand. As far as I recollect, there are only three cases 
of restitution with costs and damages. I am well aware 
that when a seizure has been made without ostensible cause 
or reason, justice requires that the persons making the 
seizure should make good to the party the loss that may 
have been occasioned by the capture. At the same time, I 
am of opinion that this is the extremity of the law of na- 
tions, which ought not to be adopted except in cases which 
imperatively call upon the court so to do." And on this 
ground he refused to give costs and damages to the ship- 
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owner against the captain of the Alban for breaking the 
blockade of Cronstadt several days before the blockade had 
been imposed. Ostsee. 

1786. The same learned judge in the case of the Leucade, 
which came before him after the reversal of his decision in 
the Ostsee, thus again expressed himself, and he is surely a 
competent witness : — " The next class of precedents are — 
seizure without probable cause. This class must be subdi- 
vided. First, cases where it appears that the captors were 
guilty of misconduct or vexation. They are to be found 
upon the records and in our books. I believe there were 
some fourteen to eighteen cases. Secondly, cases of a totally 
different kind — cases when, upon the production of the de- 
positions and ship^s papers alone, no probable cause was dis- 
closed. I believe that all the precedents which have been pro- 
duced are cases which fall under the first of these divisions. 
I have dedicated a considerable portion of all the time I 
could spare to search on this question. All the cases which 
have been cited in the Ostsee were cases of this description, 
—for I have examined them ; all cases of improper conduct 
on behalf of the captors. I say, then, that I verily believe 
that not one case will be found where Lord Stowell con- 
demned the captors in cost and damages upon the production 
of the ship's papers and depositions, upon the ground that 
they did not disclose a probable cause of capture. I will 
state the ground of this belief. There were hundreds of cases, 
— ^not scores, but hundreds, — in which costs and damages 
must have been decreed had such been the rule. There is 
not a single one in which they were decreed, though resti- 
tution had been constantly passing every day, and some- 
times many in a day. There are cases where captors' ex- 
penses had been refused, on the ground that the seizure was 
not justifiable ; but costs and damages were not given." 

1787. In a previous case said the same learned judge: — 
** It is the bounden duty of persons acting under the com- 
mand of Her Majesty, — ^namely, officers in the Navy, to seize 
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all ressels whatever to which a hostile character might 
reasonably be attributed; and when they fairly discharge 
that duty, the courts have been astute in discorering reasons 
to release them, as far as possible, from liability.'* (Elise.) 
Lord Stowell had, in the case of the Diligentia, said : — " If 
the Admiralty issued an order for the capture of a parti- 
cular ship, that will not affect the interest of the captor in the 
prize which he may make. The order of the Admiralty will 
justify the seizure, so far at least as to indemnify the captor 
from costs and damages." Which declaration Dr. Lushington 
thus expounds : — " Very different is the case where the go- 
remment gires a lawful order, and the captor, from circum- 
stances, has difficulty in applying it. In the case of an ab- 
solute order to seize a particular ship. Lord Stowell ex- 
pressed his opinion that the captor would be indemnified ; 
.that is the case of the Diligentia. That is the expression 
used by Lord Stowell. Perhaps it may be somewhat am- 
biguous, but looking at the context, I think that in that 
case it meant he would not be liable to condemnation in 
costs and damages in a prize court ; *' — and in the case of the 
Leucade, he exempted the captors from costs and damages 
for the capture of an innocent ressel belonging to a pro- 
tected neutral state. 

1788. "The officer on shore," says an eminent prize 
court advocate, " is not compelled by wind and weather, or 
any vis major, or any overwhelming necessity, to act accord- 
ing to his unaided discretion upon the spur of the moment, 
but it is often the bounden duty of the commissioned captor 
so to act ; and it is therefore with reason and justice that 
prize courts usually award costs, damages, and expenses to 
the captor when they decree restitution of the vessel which 
he has seized ; " and again, " the reason of the thing therefore 
prescribes, that in case of capture on the high sea, if the 
-captain has acted honestly, a less amount of probable cause 
— to use a phrase now stereotyped in the prize court — of 
suspicion shall avail, not only to protect him from the pay- 
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ment of damage to the vessel seized, but to insure him the 
payment of costs from her." 3 Phil. 536. 

1789. This account given by the learned judge of its 
practice, and by the learned advocate of its principles, will 
not fascinate neutral nations, or strongly impress the reader 
with the impartiality of the prize <;ourt. We fear that it 
may be deemed more consonant with the ancient Scandian 
(379) than with the modern Scandinavian law. We venture 
to think that neutral nations will not be satisfied with its 
" reason and justice," or easily convinced of " the reason of 
the thing," — that they will not approve the stereotyped 
phrase of the prize law. 

1790. Let the government which issues the illegal com- 
mand indemnify both the neutral and its own agent; let 
the government indemnify the injury inflicted by the mis- 
take of its officer. Nations will deem that more accordant 
with reason, and more in conformity with the principles on 
which the derided municipal tribunals administer justice. 
They do not deem the accused guilty until he is convicted ; 
they call upon the accuser to prove the offence, before they 
require the accused to vindicate his innocence. Were these 
principles better observed, there would be no question of 
neutral convoy, there would be no place for armed neutra- 
lities, no outcry from merchants ruined by the usurpations 
of war. 

1791. Their precedents have inflicted on the people of 
!France and England, during the present war, a wide-spread 
misery, from which, had their governments and prize courts 
conformed to the law of reason and nations, they would have 
been exempt. Their conversion of blockades into prohi- 
bitions of commerce seemed to sanction a practice which 
they were ashamed to contravene. They may be content to 
atone for their transgressions by submitting to the reprisals 
inflicted by the insulted law. The children in the second and 
third generation may be content to pay the penalty of their 
forefathers* offences. Their precedents may be cited against 



462 RIGHTS AND LAWS OF NAVIGATION. 

them with apparent force ; but nations are not sach unities 
as to be bound to submit to retaliation for every atrocity 
which their ancestors have perpetrated in semi-barbarous 
times. Their conduct is to be regulated bj the reality of 
the law. Whether such submission redounds to their honour 
may not be always clear. It undoubtedly manifests their 
moderation ; it may induce the insults which moderation not 
imfrequently provokes. They may flatter themselves that 
sucli submission will ratify their practice, as precedents for 
future times ; but neither tho repetition of their offences by 
others, nor an ignominious complicity of their own, will 
consecrate a wicked institution or constitute a law. 



Chaptsb XIV. 

BSCOGNITIOK. 



1792. Has a kingdom been subdued ? Has a province 
been irrecoverably conquered? Has an insurgent colony been 
reduced to obedience, or has it achieved its independence? 
Has a federation resolved itself into its elements, or have 
they recombined in several leagues ? Has unity ceased to 
be a reality, or has that, which was formerly one, been irre- 
parably severed ? Do the belligerents confront each other 
like nations ? Do they stand in the attitude and wield the 
power of independent states ? Are they respectively alike, 
offensive and defensive, engaged alike in resistance and in 
attack ? Or is it a doubtful struggle in a province which 
has hardly a hope beyond protracted resistance? These 
are questions of fact, the nations are concerned in the de- 
cision. 

1793. Eebellion has grown into insurrection. The in- 
surgents have become a belligerent. The nations were com- 
pelled to admit it. The belligerent has become a nation. 
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When shall the empires and the kingdoms proclaim it? 
Shall they wait till the frenzy of the desperate antagonist 
has declared it P Must they delay until the tyrant has been 
vanquished and implores their aid ? 

1794!. The sword has reaped the lands, and the bale-fires 
have consumed them. The plains are heaped with carnage, 
and the rivers are flowing with blood. Desolation sits in 
the dwellings. Invasion has executed its havoc. The cry 
for mercy through the wide regions has rent the air in vain. 
The desolators are repelled, their scattered hosts are rolled 
back over their own frontier, flying before the ministers of 
vengeance. The invader is invaded. The desolation and 
ravage of retaliation have begun. 8tay the repetition, arrest 
the retaliation of conflagrations and murders. Humanity 
calls aloud to stop the barbarities. Honour re-echoes the 
call. The universal interest of nature and nations demands 
the termination of the terrific and hopeless contention. 

1795. The physical fact is established, the nation is rent 
in twain. The declaration of their deliberate, dispassionate, 
impartial judgment is not a breach of neutrality towards 
either ; it is the duty of all towards both to repress their 
reciprocal ravage, to proclaim that the warfare is hopeless, 
and by the force of recognition to arouse the slumbering 
reason of the despot who still struggles for dominion, and 
still hopes in the throes of despair. 



Chaptee XV. 

INTERVENTION. 



1796. Whetheb the neutrals shall proceed further, shall 
cast ofF their neutrality, and add the force of arms to the 
efforts of persuasion, involves other considerations. They 
are not uninterested spectators. Their commerce is dis- 
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tarbed, their interests are compromised, and they have a 
right to see that the laws of nature and of humanity are 
observed, that civilized men do not degenerate into savages. 
Thej have a right to say, your conflicts have proceeded thus 
far, the peace and the happiness of the world are endan- 
gered, society is disorganized, we will endure the ransack- 
ing of our ships and the spoliation of our cargoes no longer, 
there shall be an end of this unrighteous conflict ; you may 
both be ruined, but neither reduced to compliance with the 
other's demands. The neutral nations have a right to say, 
this is not a petty disturbance of a little colony, struggling 
for what may or may not be its freedom, for what may or 
may not be a justifiable plan of independence, with which 
others are little concerned. It is a mighty quarrel in which 
the interests of the world are involved ; unless you cease, 
we will throw our swords into the scale, determine our neu- 
trality, and compel the refractory party to yield to reason, 
or to the aggregate force of our arms. But no duty is so 
imperative on a nation as to require it to enter upon war, 
unless in accordance with its honour, nor, except when 
bound by treaty, unless in accordance with its interest. It 
is not bound to involve itself in danger, or to lavish the 
blood and the treasure of its subjects in a doubtful strife. 



Chaptxb XVI. 

FXACX. 



1797. The belligerents begin to faint and grow weary of 
mutual destruction, they begin to listen to the dictates of 
reason, and to negotiate for the restoration of peace. A 
truce or an armistice suspends their hostilities ; no ship 
must be captured, nor army nor fortress assailed, within 
the region of the temporary cessation of war. They must. 
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adjust the terms with care, for except as provided by the 
treaty, all questions with which the war began, all that have 
arisen in its progress, all appeals from the condemnation of 
ships and cargoes, all reclamations and compensations are 
determined, and all new rights and acquisitions are fixed in 
the state in which they stand. The treaties of commerce 
should be renovated or improved. 

1798. Every capture from adversary or neutral, every re- 
capture after the time specially fixed for the commence- 
ment of peace in the place in which it is made, or after the 
signature of the treaty is known there, although the time 
fixed as to remote places has not arrived, must be restored, 
whether the knowledge is derived from authentic sources or 
from general information. 

1799. The treaty is at length concluded, the tomahawk is 
buried. The nations breathe again. The funerals and de- 
solation are for a moment forgotten, the lands resound with 
joy. The Temple of Janus is shut. The functions of the 
prize court have ceased, except for the winding up of the 
wickedness of the war. 
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Accidents, evitable and inevitable, 840-, 

846. 879, 886. 
Adjudication of Prize Court, 1749. 
Admiralty, 451; court, 927; jurisdiction, 

928-; security, 938, 941 ; costd in, 942-. 
Africa, 162, 261, 489-, 522. 
Agency, 1776. 

Alexandria, 119, 120, 268, 309, 357. 
Amalfi, 809, 347-. 
Amber, 226, 255. 
America,discovory of, 484-, 487, 525-, 531, 

634-, 541. 
Anchoring, 808, 867. 
Angarie, 1479. 
Antiquity of nations, 76-; of commerce, 

83 ; of letters, 83. 
Apparatus of ship, 733-. 
Aquatic law, 9-17. 
Arabians, 118. 
Area of waters, 561. 
Argonauts, 176. 
Armada, Spanish, 552-. 
Armament, private, 1206, 1420-, 1440- ; 

public, 1204- ; augmentation, 1405-. 
Assistance, 807, 850, 868. 
Assyria, 246. 
Athens, 152-, 259. 
Avaris, 122, 125. 
Axum, 289. 

Babylon, 80, 124, 248. 

Italic, 80, 124. 

Baltic 226, 288, 293. 

Banlc, sea, river, 35. 

Barcelona, 809, 334, 362^. 

BelUgerents, who are, 1169- ; rights as 

to each other, 1180-; as to neutrals, 

1378- ; ships. 1397-. 
Blockade, 150(7-; Umits of, 1500- ; es- 

sentials, 1504- ; sufficient force, 1504- ; 

modified, 1516- ; cessation, 1513- ;*.au- 

tliority, 1539; declaration, 1526-;. no- 



tification, 1528- ; notice, 1533-1552; 

general information, 1549 ; procluna- 

tion, 1546- ; violation, 1520-, 1774; 

privileged ship and cargo, 1528- ; 

inquiry, 1550- ; attempt to brwUc, 

1553- ; ingress, 1555- ; egress, 1562-. 
BoBotia, 152, 160. 
Bokhara, 124. 

Bosphorus, Kingdom of, 196. 
Brazil, Di-scovery of, 524. 
Britam, Ancient, 255-, 280-, 294-, 304-, 

365-. 
Buccaneers, 549, 558, 1221-, 1243. 

Cabot, 534, 545. 

Caffa and Crim, 199, 274, 357. 

Caledonia, 297. 

Caliphat, 357, 501. 

Canals, 84, 116-. 

Canaries, 489. 

Capture in the offence, 1617 ; by whom, 

1641 ; where or not, 1620 ; joint, 1628 ; 

conduct of captors, 1636; complete, 

1624; effect of, 1626. 
Caravans, 82-, 102, 124, 126, 198, 613. 
Cargo, non-liability in collision, 859. 
Carteia, 125- 161, 290. 
Carthage, 163, 212, 229-, 260-, 279. 
Cassiterides, 113, 226, 256. 
Ceylon, 99, 114. 
Chancery Umito liability, 950-. 
China, 77, 79, 84. 
Cimmerians, 194-. 
Cinque Ports, 387, 42^, 434. 
Circumnavigation of Africa, 115, 239- ; of 

world, 541, 551. 
Circumstances affecting regulations, 792. 
Coast line, 51. 
Codes, 347-; Barcelona, 368; Oleron, 

407, Wisby, 405. 
Colchis, 81-, 155-, 178-, 180. 
Collision, 758, 771 ; t. Damage. , 
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Colombot, 525. 

Commerce, antiquity, 8S; progreis, 75; 

▼. CaravAus. 
i — . innocent, 1481-; colonial, 

148^1486, 1489; borne, 1487; enemy's 

froods, 1484, 1494- ; neutrals in enemy 

ship, 1484, 1490- ; v. Contraband. 
Communication between enemies, 1295-, 

1326. 

, waters of, 58, 689, 592. 

Compensation for injury, 756. 
Condemnation of prize, 1686-, 1709-, 

1726- ; confiscation, 1753. 
Condition of sbip, 727-, 802. 
Condottieri 470, 1221. 
Condoct of captors, 1636 ; of ship, 706-, 

754-, 812; internal, 755; collision, 758; 

law of tbe sea, 759, 774. 
Confederates, 1364-. 

Constantinople, 356 ; British Courtat, 984. 
Contrabaad of war, what is, or not, 1442- ; 

deathiatioN, 1471- ; confiscation, 17(19. 
Contract, 585. 
Conventions, 424-. 
Convoy, 1389-, 1775. 
Corsairs, 549, 1286-. 
Corsica, 285, 239, 254, 274. 
Crete, 128, 141-. 
Crew, 786-. 
Crossing ships, 798. 
Crusaders, 326-, 463, 504. 
CumsB, 208. 
Cyaxares, 115, 195. 
Cyprus, 123, 140. 
Cyrene, 288. 

Damage, direct, 872-; consequential, 
878; collision, 947; amount, 913,937-; 
and costs and expenses, 1778. 

Damascus, 1^ 134, 247. 

Danger, imminent, 792, 803-. 

Dark Ages, 497. 

Departure on outbrealc of war, 1195-, 
1-203, 1272-. 

Diaz, 523 

Duties of ship, 706, 787 ; of captmrs, 1636. 

East, travels to, 514- ; science in, 505-. 

Egypt. 77, 79, 104-, 120, 157. 

Embargo, 1195-, 1203. 1272- 1294. 

Enemies, rights against each other, 1180- ; 
ships, 1338- ; goods, 1342-; produce 
and manufactures, 1353- ; confiscation, 
1324. 

England, 380, 388-. 

Etruria, 78, 81, 168-, 205, 215. 

Euxine seitiements, 197-, 309. 

Fah^ 82, 102. 

Fault, injurious, 849, 855- ; in both ships, 

857. 860 ; presumptions as to, 865-. 
Fish, right to, 45. 
Flag:, 433. 

Flanders, 372 ; Flemings in England, 886. 
FleeU and ships, 454-, 542-. 
FUght from search, 1586-. 



Fog signals, 748-; horn, 750- ; sailing in* 

758. 
Foreign enlistment in England, 1407, 

1480- : in United SUtea, 1409, 1434^ 
Fountains, 2^. 
Fowey, 889-. 
Further proof, 1785-. 

Gades, 103, 225-, 290. 

Gama, 533. 

Gaul, 254. 

Genoa, 309, 335-. 

Geography, Ancient, 492-, 500 ; of Sara- 
cens and Portuguese, 501-, 507, 510, 
519-, 625. 

Golden Fleece, 177-. 

Good Hope. 115, 239, 528, 533. 

Goths and Vandals, 308. 

Greeks, 112, 118, 152- ; fleet before Troy, 
182-. 

Guerillas. 1230, 1240-. 

Gunpowder, 517- 

Hamilco, 262. 

Hanno, 261. 

Hanse, 408-. 

Hibemia, 294-. 

High- water mark, 22 ; sea, v. Open sea. 

Homerites, 101. 

Hostilities, commencement of, 1194. 

Hyksos, 122-, 125. 

Iceland, 488-. 
Idumea, 121-. 

Imminent danger. 792, 803-. 
Indemnity for wrongful capture, 1778-. 
IndU, 77, 79, 95-, 165-, 533-. 
Injunction, Chancery, 952-. 
Insurance against collision, 918. 
Interest on ship's value, 918. 
International law, 12-. 
Intervention, 1796. 
lonians, 187. 
Irregulars, 1206, 1255-. 
IsraeUtes, 109-, 125-, 187, 16i. 

Japan, 81, 87, 90-. 
Jerusalem, 244-, 248. 
Jomsborg, 379. 

Land, enjoyment of, 4, 5 ; division, 8. 

Leghorn, 351. 

Letters, antiquity of, 83. 

Liability of sbip and owner, 69S-, 881- ; 
for what, 888-; for what not, 883-, 
891 ; exemptions, 887- ; pilot on board, 
861- ; extent, 892; limited, 89^, 920; 
how estimated, 901-; colonies, 898; opea 
sea, 899 ; national waters, 899; forum, 
901 ; suit to limit, 953- ; under conven- 
tions, 907- ; in United States, 912- ; 
conditional privileges, 906. 

Life, loss of, 891, 946. . 

Lights, 742-. 

Limited liability v. liabUity. 

Line, presidial, 48, 60, 612 ; shore, 22, 82 ; 
marine, 81, 48 ; coast, 51 ; nver, 88; 
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London, 884, 421-, 48b. 
Lookout, 751-, 869. 

Madeira, 488, 533. 

Magellan, and Straits of, 841. 

Maifrna Grtecia, 175, 303-, 320^. 

Malays, 97. 

Maps, Ancient, 110. 

Maroo Polo, 516. 

M*«rine or maritime law, 24, 89-, 564-, 

759-, 765 ; line, 81, 48 ; territory, 48-. 
Mariner's compass, 75, 85, 847, 511, 515. 
Marqae, Letters of, 432, 436, 440-, 448. 
Marseilles, Massilia, 250, 257, 282-, 809-, 

358. 
Master, when pilot on board, 886->. 
Mean line, 50. 
Mecca, 102. 

Meeting ships, 780, 791-. 
Mercenaries, 1441. 
Mesopotamia, 77. 
Miletus, 152, 190-. 
Mohammedans, science, 501-. 
Mnnicipallaw, conflict with international, 

568 to 584. 
Muscat, 103. 

Naples, 208. 

Nation, dominant, privUeged, foreign, 
593 ; protected, 1176. 

National law, 14, 17, 19; rights, 62-; 
waters v. waters. 

Nationality of ship, 712- ; masters and 
crew, 724 ; owners, 725 ; cargro, 726. 

Nations, law of, 563-, 586 ; conflict with 
municipal, 568 to 584 ; equality of, 566, 
1146. 

Nature, law of, 563. 

Naucratis, 112, 118, 258. 

Navigable area, use of, 681- ; subordi- 
nation of rights on, 682- ; incidents to 
use of, 685 ; use of shore, 686-. 

Navigation, right of, 45 ; improper, 914. 

Navy, Grecian, 182- ; Edward 111., 182 ; 
English, 542 ; of Scotland, 390.' 

Neutrals, ch. xlL, and rights of, 470- ; 
as to belligerents, 1378- ; rights and 
duties of state, 1384-; of subjects, 
1438- ; neutral ships* admission to bel- 
ligerent ports, 1384; search, 188^; 
convoy, 1389-. 

Neutrality, armed, of Rhodes, 151 ; <^ 
Northern States, 1391. 

Neutral waters, belligerent ships in, 
1397- ; repairs, 1405- ; augmentation 
of force, 1406-. 

Neutralization, 1178, 1371-. 

Nomades, 82. 

Norman conquest, 376-. 

Northmen, 296, 305, 824 

North-western voyages, 548, 555. 

Obstruction to navigation, 812-. 
Ocean, 52 ; v. Open sea. 
Offence, Capture in, 1617-% 
Officers, 786-. 



Oleron, 407. 

Open sea, 11, 30-; limits of, 601; bed, 
31 ; right to use, 47, 685-; regulations 
of, 687- ; aggreseions on, 638 ; law df, 
588, 642-; conduct on, 759-; highway 
without toll. 882, 640; shipk on, are 
still national, 642. 

Ostia, 170, 26t 

Ostium fluminis, 27. 

Overtaking ships, 794. 

Palmyra, 124, 180. 

Paris, Declaration of, 1168. 

Parthenope, 208. 

Passengers evidence of number, 920. 

Peace, 1797. 

Pelasgians, 168, 178, 175. 

Petra, 103, 124. 

Phocna, 189, 192, 250-. 

Phoenicia, 79, 112-, 121-, 186-, 152-, 169-, 
173-, 211-, 225, 230-, 285. 

Pilots, 814- ; duty, 835- ; when ship re- 
lieved from liability, 820, 834-, 861; 
when not, 822-; boats, 818- ; pilotage 
or salvage, 1021-. 

Piracy and pirates, 112, 378-, 434-, 643, 
1208-, 1230-. 

Pisa, 342, 351-. 

Portugal and Spain, Discoveries of, 5^ 

Precautions, 847, 853. 

Precedents of English and French plrixe 
courts, 1791. 

Pre-emption, 147i^-. 

Preliminary examination, 1728. 

Presidial line, 48, 50, 612. 

Presumption as to fault, 865^. 

Private armament, 470-. 

wars, 439, 444, 453. 

Privateers, 472, 548, 549, 656, 1221-, 1344, 
1266-, 1419. 

Privileged nation, 598. 

Privileges of foreign ships, 908-. 

Prize, Kight to, 1626- ; property in, 1646 ; 
custody of, 1742; release, 1651; ran- 
som, 1659 ; abandonment, 1663- ; right 
of possession, 1658 ; in neutral waters, 
141 1- ; court, 1708 ; jurisdiction, 1711- ; 
proceedings, 1731; law which should 
govern, 1749- ; reclamations against, 
1710. 

Proclamations relating ta war, 1201-. 

Property In ship and cargo, 1754 f in 
enemy's country, 1278-, 1282. 

Proprietitfy rights, 44. 

Protected nation, 1176. 

Pytheas, 283. 

Ramses Miamoun, 107, 110, 157. 

Ransom, 1659. 

Ravenna, 313-. 

Ree«<pture, ie70. 

Recognition as belligerent, 1169^ 1793; 

as a nation, 1792. 
Regulations, observance of, 851. 
Remedy for injitry by eolUslon, 932-, 




«;«lvilMri, 111.1. 



BnpoulbUltjr of ihlp uul owna 

RntoruloD vf piiie, 16SI j of lu 

cplBrt 171T. 
Bhodet, la, 144-: In el, 148-; umtd I 

Klgbu of war Iwtwera entmlH t. eat. i 

mln; balnmD IxlUfereDt and nei- : 
lr»L 1878-. 

Klpuiu Idw, is. 30, 40. 4S i wDtan, SS, ! 

BlieV. 39 ; lakMrmiaui, 3 ; mootlL 37 : I 

M. S7; bank, m', lliie. 89; | 
In. M: rivanof coidOIallkUlD 






W9-. lOe, T10-; condlliD 
udcnw, 736-', pipen, ik>-i con 
893-, 70e-;IaDncii.811;sluiiibai, 

UUng, 7M ; loretgn. In iiuioiul m 
Shon line, 2'j, 32. 
Slcyon. TB, SI, 172-. 



tluve tnde, 1082; un[veru]llyor,lD8S-; 
u la rli^ht to enilBYe. IMl-i to hU 
■lavu, IU9E. oaenct. 10»S-; EnglM 



1". «'-, ' 



prtmer 
dlHolm 



lOf. M 



1- -, punlahDieot under trealf . 



iieienu publk rlghU, M; 
(I. KS. 292, 3i»-, 432, SSI. 



ByriB, V. FtneuldR. 






1«2H; dnClu, 1029, 1028-. 



Bumetiu, 31S-. 



Sell, open. t. Opan ks ; ahore. 3S, 3i 
toik, 3S; pui, T20; lore.eigiily c 

Sunji. 1S3»-; Tigbt ot. IMS-, 1374- 
office, IfitfB-; by what Bhlpfl. Ifl70; i 

wbere, BDd wtaen not, 11^ ; purpou 

irercbuitniBn, 1ES3 ; flight (mm, laSd-; 



nemlis. 1300-; betvein tbun, 
,n euemy'i >btp& 1819-, 1S24 ; 
for, 13ta, 1323; between eoaniy 
,at\. 1327-; Board of. 943, T. 



Tniull UMt, 8S 
Tjk; 77,181, IS 



; deg« by ibe Bubylo- 



Chfnese,, 88;' MeWys, 9 
87;8nalbeeml00; Eg] 



la thip, 714; phvele. 



Veneil of Gmil, 286-, 2G 
VeBU*,30»-. 
VlfclDgi, 334-. 
Vimo, Duka of, 4SI-, iS 
Viryg^ga of duGovery, 4i 



INDEX. 



471 



War, laws of, 1137 to 1168 ; justice of, 
1177. 

Wateri, Area of, 16 (see open sea) ; of 
communication, 56, 689, 593-, 778-; 
national, 9, 48-, 55-, 590, 773 ; limits, 
61 ; external, 613 ; internal, 633- ; re- 
striction or extension of, 639-; maritime 
territory, 650 ; highway on, and on the 
shore, 45, 633-; division, 30; distri- 
bution, 58; law of, 17 ; righto in, 9, 13, 
45, 58-; fluctuating state, 9; enjoy- 
ment of, 7, 9, 17-; dominion oyer, 7, 
8, 10, 18 ; property in, 7, 9, 18, 58, 61 ; 
inmates of, 7- ; riparian rights, 9, 58-. 

Western settlements, 390-, 308, 314. 

WUbv, 405, 416. 

Wreck includes ligan, flotsam, and jetsam. 



966-; ownership, 967; law, Rhodian 
and Roman, 959 ; Welsh, 960 ; Saxon, 
961 ; Scotch, 963 ; Barcelona, Oleron, 
etc., 963; France, 964; general, 965; 
English, 961,978-; foreign owners, 976; 
assistance and access to sea, bank, and 
shore, 968 ; obstructing, 973 ; protec- 
tion by Board of Trade, 970 ; officers, 
971 ; receiver. 971, 979 ; persons find- 
ing, 973 ; plundering, 973 ; selling, 974 ; 
riotous plundering, 975- ; foreign 
goods, 977 ; salvage, v. Salvage. 

Yu,84 

Zenghis, 513, 513. 



THE END. 
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